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114TH CONGRESS REPT. 114–574, " ! HOUSE OF REPRESENTATIVES 2d Session Part 1 

TO REPEAL TITLE II OF THE DODD-FRANK WALL STREET 
REFORM AND CONSUMER PROTECTION ACT 

MAY 19, 2016.—Committed to the Committee of the Whole House on the State of 
the Union and ordered to be printed 

Mr. HENSARLING, from the Committee on Financial Services, 
submitted the following 

R E P O R T 

together with 

MINORITY VIEWS 

[To accompany H.R. 4894] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Financial Services, to whom was referred the 
bill (H.R. 4894) to repeal title II of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act, having considered the same, re-
port favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE AND SUMMARY 

H.R. 4894 repeals Title II of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act to ensure that taxpayers will not pay 
the costs of bailing out large financial institutions or their credi-
tors. Title II establishes an Orderly Liquidation Authority (OLA) 
that grants the Federal Deposit Insurance Corporation (FDIC) the 
authority to resolve certain non-bank financial institutions in the 
event of their failure and the authority to borrow from the Treas-
ury to capitalize an ‘‘orderly liquidation fund’’ that it is authorized 
to be used to pay off the creditors of a failed firm. 

BACKGROUND AND NEED FOR LEGISLATION 

The Treasury Secretary must subject a financial company to res-
olution under Title II after receiving a written recommendation 
from the FDIC and Federal Reserve and determining, in consulta-
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1 Id. at 203(b)(1)–(7), 12 U.S.C. § 5383(b)(1)–(7). For broker-dealers, the SEC rather than the 
FDIC must vote to recommend that the Treasury Secretary subject the firm to resolution. Id. 
at § 203(a)(1)(B), 12 U.S.C. § 5383(a)(1)(B). For insurance companies, the Director of the Treas-
ury Department’s Federal Insurance Office, in consultation with the FDIC, must make the re-
quired recommendation. Id. at 203(a)(1)(C), 12 U.S.C. 5383(a)(1)(C). 

2 Id. at § 206, 12 U.S.C. § 5386. 
3 Id. at § 210(n), 12 U.S.C. § 5390(n). 
4 Id. at § 204(d), 12 U.S.C. § 5384(d). 
5 Id. at § 210(b)(4), 12 U.S.C. § 5390(b)(4). 
6 Id. at § 210(h)(2)(G)(iv), (h)(9), 12 U.S.C. § 5390(h)(2)(G)(iv), (h)(9). 

tion with the president, that: (1) the financial company is in default 
or in danger of default; (2) the failure of the company and its reso-
lution under otherwise applicable insolvency law would have seri-
ous adverse effects on the financial stability in the United States; 
(3) no viable private sector alternative is available to prevent the 
default of the company; (4) any effect of a receivership on creditors, 
counterparties, and shareholders would be ‘‘appropriate’’ given the 
benefits of a receivership in terms of preserving financial stability; 
(5) establishing a receivership would avoid or mitigate the adverse 
effects on stakeholders relative to not undertaking such action; (6) 
a federal regulatory agency has ordered the financial company to 
convert all of its convertible debt instruments that are subject to 
the regulatory order; and (7) the company is a ‘‘financial company’’ 
as defined in the Dodd-Frank Act.1 

The Dodd-Frank Act requires that ‘‘Orderly Liquidation Author-
ity’’ resolutions carried out under Title II meet particular require-
ments. The FDIC must ensure that any action taken in a resolu-
tion is necessary to ensure U.S. financial stability and is not being 
taken to preserve the financial company; that the company’s share-
holders do not receive payment until all other claims are paid; that 
unsecured creditors bear losses in accordance with priority provi-
sions established in the Act; that directors and managers respon-
sible for the firm’s failure are removed; and that the government 
does not take an equity interest in or become a shareholder of the 
company or any ‘‘covered subsidiary.’’2 

A resolution under Title II is funded through the ‘‘Orderly Liq-
uidation Fund,’’ which is capitalized using the proceeds of obliga-
tions issued by the FDIC and purchased by the Treasury Sec-
retary.3 Thus, the ‘‘Orderly Liquidation Fund’’ can be used to make 
loans to the firm being resolved or its ‘‘covered subsidiaries,’’ ac-
quire debt, purchase assets or guarantee them against loss, assume 
or guarantee obligations, and make payments, including payments 
to creditors and counterparties of the failed firm.4 The FDIC is spe-
cifically authorized to treat similarly situated creditors differently 
in order to maximize the value of the company’s assets, minimize 
the amount of its losses, or to maintain vital operations of the com-
pany in receivership.5 

The ‘‘Orderly Liquidation Fund’’ can also be used to provide oper-
ating funds to a bridge financial company established by the FDIC 
as well as to facilitate the winding-up of the bridge entity through 
its merger or consolidation with another entity, the sale of its cap-
ital stock, the assumption of its liabilities or the acquisition of as-
sets, or its termination or dissolution as provided for under the 
Act.6 The FDIC must develop and secure approval of an ‘‘orderly 
liquidation plan’’ and a ‘‘mandatory repayment plan’’ before deploy-
ing the ‘‘Orderly Liquidation Fund’’ in connection with the resolu-
tion of a company. If the company cannot repay the funds, the 
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7 Id. at § 210(o), 12 U.S.C. § 5390(o). If assessments on claimants receiving more than the liq-
uidation value of their claims are insufficient to repay the obligations issued by the FDIC to 
the Treasury Secretary, bank holding companies with greater than $50 billion in assets, and 
non-bank financial institutions that have been designated for ‘‘heightened prudential super-
vision’’ by the FSOC, are subject to assessments. Id. 

8 Id. at § 210(s), 12 U.S.C. § 5390(s). 
9 Dodd-Frank Wall Street Reform and Consumer Protection Act § 214(c), 12 U.S.C. § 5394 

(2012). 
10 Who is Too Big to Fail: Does Title II of the Dodd-Frank Act Enshrine Taxpayer-Funded Bail-

outs? Hearing Before the Subcomm. on Oversight and Investigations of the H. Comm. on Fin. 
Services, 113th Cong. (2013), at 17 (statement of John Taylor, Mary and Robert Raymond Pro-
fessor of Economics, Stanford University). 

11 Oversight Subcomm. Hearing on the OLA, at 7 (statement of David Skeel); Id. at 20 (state-
ment of Joshua Rosner) (noting that the effects of lower-interest-rate borrowing and the tax ex-
emption ‘‘would ultimately just reinforce the oligopolistic market power of that institution and 
the small group of institutions that are similar’’). 

12 Examining how the Dodd-Frank Act could Result in More Taxpayer-Funded Bailouts: Hear-
ing Before the H. Comm. on Fin. Services, 113th Cong. (2013), at 12 (statement of Richard Fish-
er). In his testimony, President Fisher also noted that the healthy firms subject to assessment 
by the FDIC to recapitalize the OLF after a failure could deduct the assessment as a business 
expense, further reducing revenue to the Treasury. Id. at 20–21. 

FDIC must impose assessments on creditors and large financial in-
stitutions, including financial institutions that may not have trans-
acted any business with the failed firm.7 Additionally, the FDIC 
may claw back incentive payments and other compensation made 
to executives that contributed to the firm’s failure.8 

Proponents of the ‘‘Orderly Liquidation Authority’’ claim that 
taxpayers will be paid back, noting that the Dodd-Frank Act pro-
vides that ‘‘taxpayers shall bear no losses from the exercise of any 
authority under’’ Title II.9 However, taxpayers remain at risk of 
suffering losses. First, the government has not successfully admin-
istered other ‘‘insurance’’ programs that are required to be self-sus-
taining, and it is unlikely that the FDIC’s experience with the ‘‘Or-
derly Liquidation Authority’’ will be any different—particularly 
given the magnitude of the enterprise. The FDIC is authorized to 
borrow up to 90 percent of the fair value of the failed firm’s total 
consolidated assets, which is as much as $2 trillion dollars for the 
largest institutions. But taxpayers will incur losses even if the Or-
derly Liquidation Fund proves equal to the task of resolving a 
multi-trillion dollar financial institution. The healthy firms that 
are assessed to pay for the resolution of a failed competitor will 
pass the cost of those assessments on to their customers in the 
form of higher fees on financial products and services, a fact noted 
by Stanford University Professor John Taylor in testimony before 
the Financial Services Committee.10 Finally, witnesses at Com-
mittee hearings identified another source of taxpayer exposure 
from the operation of Title II: the fact that firms undergoing ‘‘or-
derly liquidation’’ are not required to pay taxes on their franchise, 
property or income, giving them a competitive advantage and de-
priving the Treasury of tax revenue.11 As Richard Fisher, former 
President of the Dallas Federal Reserve Bank, put it, ‘‘During the 
five-year resolution period, incidentally, this nationalized institu-
tion does not have to pay taxes of any kind to any government enti-
ty, and to us this looks, sounds, and tastes like a taxpayer bailout 
just hidden behind the opaque and very difficult language of . . . 
Title II.’’ 12 
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HEARINGS 

The Committee on Financial Services held hearings on matters 
relating to Title II of the Dodd-Frank Act on September 17, 2015; 
July 28, 2015; and July 9, 2015. 

COMMITTEE CONSIDERATION 

The Committee on Financial Services met in open session on 
April 13, 2016 and ordered H.R. 4894 to be reported favorably to 
the House without amendment by a recorded vote of 34 yeas to 22 
nays (recorded vote no. FC–107), a quorum being present. An 
amendment in the nature of a substitute offered by Ms. Moore was 
not agreed to by voice vote. 

COMMITTEE VOTES 

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion 
to report legislation and amendments thereto. The sole recorded 
vote was on a motion by Chairman Hensarling to report the bill fa-
vorably to the House without amendment. The motion was agreed 
to by a recorded vote of 34 yeas to 22 nays (Record vote no. FC107), 
a quorum being present. 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00004 Fmt 6659 Sfmt 6602 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



5 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00005 Fmt 6659 Sfmt 6602 E:\HR\OC\HR574P1.XXX HR574P1 In
se

rt
 o

ffs
et

 fo
lio

 6
 h

er
e 

H
R

57
4.

00
1

m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



6 

COMMITTEE OVERSIGHT FINDINGS 

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House 
of Representatives, the findings and recommendations of the Com-
mittee based on oversight activities under clause 2(b)(1) of rule X 
of the Rules of the House of Representatives, are incorporated in 
the descriptive portions of this report. 

PERFORMANCE GOALS AND OBJECTIVES 

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House 
of Representatives, the Committee states that H.R. 4894 will pro-
tect taxpayers from the risk of loss by repealing the ‘‘Orderly Liq-
uidation Authority’’ under Title II of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act. 

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX 
EXPENDITURES 

In compliance with clause 3(c)(2) of rule XIII of the Rules of the 
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by 
the Director of the Congressional Budget Office pursuant to section 
402 of the Congressional Budget Act of 1974. 

COMMITTEE COST ESTIMATE 

The Committee adopts as its own the cost estimate prepared by 
the Director of the Congressional Budget Office pursuant to section 
402 of the Congressional Budget Act of 1974. 

CONGRESSIONAL BUDGET OFFICE ESTIMATES 

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House 
of Representatives, the following is the cost estimate provided by 
the Congressional Budget Office pursuant to section 402 of the 
Congressional Budget Act of 1974: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, May 6, 2016. 
Hon. JEB HENSARLING, 
Chairman, Committee on Financial Services, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 4894, a bill to repeal title 
II of the Dodd-Frank Wall Street Reform and Consumer Protection 
Act. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Kathleen Gramp. 

Sincerely, 
KEITH HALL. 

Enclosure. 
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H.R. 4894—A bill to repeal title II of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 

Summary: H.R. 4894 would repeal title II of the Dodd-Frank 
Wall Street Reform Act of 2010. That title provides the Federal De-
posit Insurance Corporation (FDIC) with the authority and funding 
through the Orderly Liquidation Fund (OLF) to liquidate large, 
systemically important financial firms (including banks and 
nonbank firms) that become or are in danger of becoming insolvent, 
subject to certain conditions. 

Enacting H.R. 4894 would eliminate the FDIC’s authority to use 
the OLF. Under current law CBO estimates there is a small chance 
that the OLF will be used over the next 10 years to resolve very 
costly financial failures of large firms. CBO estimates that any 
spending by the OLF will eventually be offset by fees imposed on 
a portion of the financial industry. However, because of the antici-
pated lag between OLF expenditures and fee collections, CBO esti-
mates that the fund will operate at a net cost over the 2017–2026 
period. 

CBO estimates that ending the FDIC’s authority to use the OLF 
would reduce the deficit by $15.2 billion over the 2017–2026 period, 
reflecting an estimated reduction in both direct spending and reve-
nues of $20.3 billion and $5.1 billion, respectively. That estimated 
reduction in the deficit includes an estimated increase in net costs 
to the Deposit Insurance Fund (DIF) of $1 billion over the same pe-
riod to resolve additional failures of federally insured depositary in-
stitutions. 

Pay-as-you-go procedures apply because enacting the legislation 
would affect direct spending and revenues. CBO estimates that im-
plementing H.R. 4894 would have no significant effect on spending 
subject to appropriation. 

CBO estimates that enacting the legislation would not increase 
net direct spending or on-budget deficits by more than $5 billion 
in one or more of the four consecutive 10-year periods beginning in 
2027. 

H.R. 4894 contains no intergovernmental mandates as defined in 
the Unfunded Mandates Reform Act (UMRA) and would not affect 
the budgets of state, local, or tribal governments. 

CBO expects that the FDIC would raise assessments on insured 
deposits to cover the cost of increased losses to the DIF. Doing so 
would increase the cost of an existing mandate on institutions re-
sponsible for paying those assessments. Some of those institutions 
may also experience savings as the bill would eliminate assess-
ments associated with the OLF. CBO estimates that the incre-
mental cost of the mandate would fall well below the annual 
threshold established in UMRA for private-sector mandates ($154 
million in 2016, adjusted for inflation). 

Estimated cost to the Federal Government: The estimated budg-
etary effect of H.R. 4894 is shown in the following table. The costs 
of this legislation fall within budget function 370 (commerce and 
housing credit). 
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Basis of estimate: For this estimate, CBO assumes that the legis-
lation will be enacted near the beginning of fiscal year 2017. CBO 
estimates that enacting H.R. 4894 would reduce the deficit by 
$15.2 billion over the 2017–2026 period. That estimate reflects ef-
fects on both the OLF and the DIF, both of which are administered 
by the FDIC. 

Orderly liquidation fund 
Current law provides the FDIC with the authority and funding 

to resolve the failure—or possible failure—of large, systemically im-
portant bank and nonbank financial firms. Use of that authority is 
contingent on certain conditions, including findings by the Sec-
retary of the Treasury that the bankruptcy process would not be 
appropriate for the resolution of the firm’s financial difficulties and 
that the firm’s failure would threaten the stability of the nation’s 
financial system. 

If the necessary conditions are met, the FDIC is authorized to 
borrow funds from the Treasury and implement alternative legal 
arrangements to resolve the firms’ financial problems. The FDIC is 
required to collect fees from other large financial firms to offset the 
cost of any losses resulting from those activities. The net outlays 
for any financial transactions stemming from the use of the OLF 
are recorded in the budget on a cash basis and any income from 
fees is recorded as revenue. 

Although the probability that the FDIC will have to liquidate a 
systemically important firm in any year is small, the potential cash 
flows associated with resolving them would likely be large. CBO’s 
baseline projections reflect the estimated probability of various sce-
narios regarding the frequency and magnitude of systemic financial 
problems. On an expected value basis, CBO estimates that the po-
tential use of those authorities under current law will increase the 
deficit by $16.2 billion over the 2017–2026 period, reflecting net di-
rect spending for the OLF of $21.3 billion (which includes recov-
eries from the sale of assets) and revenues from fees of $5.1 billion, 
net of effects on payroll and income taxes. CBO estimates that re-
pealing the authorities in title II would reduce the deficit by a cor-
responding amount. 

Deposit insurance 
Repealing the FDIC’s orderly liquidation authorities could 

change how failures of large, systemically important firms would be 
resolved in the future and who would bear those costs. In the ab-
sence of the OLF authority, CBO expects that any future defaults 
of such firms would have to be resolved through bankruptcy courts 
using financial resources available from the private sector. After 
considering the possibility of different outcomes, as detailed below, 
CBO estimates that without the OLF, the FDIC would realize addi-
tional net costs of about $1 billion through the DIF over the next 
10 years. 

CBO expects that if a systemically important financial firm were 
to fail, some federally insured depository institutions would be 
among its creditors, increasing the probability of losses to the DIF. 
CBO also expects that the losses of those creditors would be larger 
under a bankruptcy proceeding than a resolution under current law 
using the OLF because the timing and mechanisms of the bank-

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00009 Fmt 6659 Sfmt 6602 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



10 

ruptcy process would probably place additional stress on the firm’s 
creditors and other financial institutions. 

The potential effects on the DIF from enacting this legislation 
would depend on many legal, financial, and economic factors that 
are difficult to quantify. For example the risk to the DIF of addi-
tional bank failures would depend on the exposure of insured de-
pository institutions to higher costs because of the bankruptcy pro-
ceedings undertaken to resolve systemically important firms, and 
whether such banks could remain financially solvent after absorb-
ing such costs. To estimate the additional cost to the DIF under 
H.R. 4894, CBO considered the estimated cash flows of the OLF 
and also considered the types of interrelated financial institutions 
(knowns as counterparties) that would accrue losses because only 
insured depository institutions that fail would be resolved by the 
DIF. 

CBO’s baseline estimate of the net budgetary effects of the DIF 
is an average reduction in the deficit of about $9 billion per year. 
That figure includes average income to the fund from insurance 
premiums and recoveries of $13 billion per year and costs to the 
fund to resolve failed institutions of $2 billion or $3 billion per year 
(excluding operating costs). Those estimates include a very small 
chance that a large, financially complex institution would fail and 
that any part of such a firm that is an insured depository institu-
tion would be resolved by the DIF. 

CBO estimates that under H.R. 4894, the value of assets of failed 
institutions requiring resolution by the FDIC would increase by 
about 5 percent above the amount in CBO’s baseline estimates. 
(The DIF would reflect the overwhelming majority of the effects, al-
though insurance funds, administered by the NCUA, could also ex-
perience a loss. This estimate includes the estimated cost to both.) 
To calculate the net effect on the federal budget, CBO considered 
conditions where the FDIC’s loss ratio (loss given default, or the 
net cost of resolving a failed institution before changes in insurance 
assessment) varied from historical averages of about 18 percent to 
as high as 30 percent. Furthermore, CBO expects that the FDIC 
would eventually recover the cost of any additional losses by rais-
ing assessments on insured deposits; however, CBO estimates that 
such recoveries would occur over many years. 

Pay–As–You–Go considerations: The Statutory Pay-As-You-Go 
Act of 2010 establishes budget-reporting and enforcement proce-
dures for legislation affecting direct spending or revenues. The net 
changes in outlays and revenues that are subject to those pay-as- 
you-go procedures are shown in the following table. 
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Increase in long term direct spending and deficits: CBO esti-
mates that enacting the legislation would not increase net direct 
spending or on-budget deficits in any of the four consecutive 10- 
year periods beginning in 2027. 

Estimated impact on state, local, and tribal governments: H.R. 
4894 contains no intergovernmental mandates as defined in UMRA 
and would not affect the budgets of state, local, or tribal govern-
ments. 

Estimated impact on the private sector: CBO expects that the 
FDIC would raise assessments on insured deposits to cover the cost 
of increased losses to the DIF. Doing so would increase the cost of 
an existing mandate on institutions responsible for paying those 
assessments. Some of those institutions may also experience sav-
ings, as the bill would eliminate the FDIC’s authority to collect fees 
to offset losses associated with the OLF. CBO estimates that the 
incremental cost of the mandate would fall well below the annual 
threshold established in UMRA for private-sector mandates ($154 
million in 2016, adjusted for inflation). 

Estimate prepared by: Federal costs: Kathleen Gramp (OLF) and 
Sarah Puro (DIF); Impact on state, local, and tribal governments: 
Rachel Austin; Impact on the private sector: Logan Smith. 

Estimate approved by: H. Samuel Papenfuss; Deputy Assistant 
Director for Budget Analysis. 

FEDERAL MANDATES STATEMENT 

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office 
pursuant to section 423 of the Unfunded Mandates reform Act. 

ADVISORY COMMITTEE STATEMENT 

No advisory committees within the meaning of section 5(b) of the 
Federal Advisory Committee Act were created by this legislation. 

APPLICABILITY TO LEGISLATIVE BRANCH 

The Committee finds that the legislation does not relate to the 
terms and conditions of employment or access to public services or 
accommodations within the meaning of the section 102(b)(3) of the 
Congressional Accountability Act. 

EARMARK IDENTIFICATION 

H.R. 4894 does not contain any congressional earmarks, limited 
tax benefits, or limited tariff benefits as defined in clause 9 of rule 
XXI. 

DUPLICATION OF FEDERAL PROGRAMS 

Pursuant to section 3(g) of H. Res. 5, 114th Cong. (2015), the 
Committee states that no provision of H.R. 4894 establishes or re-
authorizes a program of the Federal Government known to be du-
plicative of another Federal program, a program that was included 
in any report from the Government Accountability Office to Con-
gress pursuant to section 21 of Public Law 111–139, or a program 
related to a program identified in the most recent Catalog of Fed-
eral Domestic Assistance. 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00012 Fmt 6659 Sfmt 6602 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



13 

DISCLOSURE OF DIRECTED RULEMAKING 

Pursuant to section 3(i) of H. Res. 5, 114th Cong. (2015), the 
Committee states that H.R. 4894 contains no directed rulemaking. 

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION 

Section 1. Repeal of liquidation authority. 
This Section repeals Title II of the Dodd-Frank Wall Street Re-

form and Consumer Protection Act and provides that any Federal 
law amended by such title shall, on and after H.R. 4894’s effective 
date, be effective as if Title II had not been enacted. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic, 
and existing law in which no change is proposed is shown in 
roman): 

DODD-FRANK WALL STREET REFORM AND CONSUMER 
PROTECTION ACT 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 
(a) SHORT TITLE.—This Act may be cited as the ‘‘Dodd-Frank 

Wall Street Reform and Consumer Protection Act’’. 
(b) TABLE OF CONTENTS.—The table of contents for this Act is as 

follows: 
Sec. 1. Short title; table of contents. 

* * * * * * * 

øTITLE II—ORDERLY LIQUIDATION AUTHORITY 
øSec. 201. Definitions. 
øSec. 202. Judicial review. 
øSec. 203. Systemic risk determination. 
øSec. 204. Orderly liquidation of covered financial companies. 
øSec. 205. Orderly liquidation of covered brokers and dealers. 
øSec. 206. Mandatory terms and conditions for all orderly liquidation actions. 
øSec. 207. Directors not liable for acquiescing in appointment of receiver. 
øSec. 208. Dismissal and exclusion of other actions. 
øSec. 209. Rulemaking; non-conflicting law. 
øSec. 210. Powers and duties of the Corporation. 
øSec. 211. Miscellaneous provisions. 
øSec. 212. Prohibition of circumvention and prevention of conflicts of interest. 
øSec. 213. Ban on certain activities by senior executives and directors. 
øSec. 214. Prohibition on taxpayer funding. 
øSec. 215. Study on secured creditor haircuts. 
øSec. 216. Study on bankruptcy process for financial and nonbank financial institu-

tions 
øSec. 217. Study on international coordination relating to bankruptcy process for 

nonbank financial institutions¿ 

* * * * * * * 

TITLE I—FINANCIAL STABILITY 

* * * * * * * 
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Subtitle B—Office of Financial Research 

SEC. 151. DEFINITIONS. 
For purposes of this subtitle— 

(1) the terms ‘‘Office’’ and ‘‘Director’’ mean the Office of Fi-
nancial Research established under this subtitle and the Direc-
tor thereof, respectively; 

ø(2) the term ‘‘financial company’’ has the same meaning as 
in title II, and includes an insured depository institution and 
an insurance company;¿ 

(2) the term ‘‘financial company’’ means— 
(A) any company that is incorporated or organized under 

any provision of Federal law or the laws of any State; 
(B) any company that is— 

(i) a bank holding company, as defined in section 
2(a) of the Bank Holding Company Act of 1956 (12 
U.S.C. 1841(a)); 

(ii) a nonbank financial company supervised by the 
Board of Governors; 

(iii) any company that is predominantly engaged in 
activities that the Board of Governors has determined 
are financial in nature or incidental thereto for pur-
poses of section 4(k) of the Bank Holding Company Act 
of 1956 (12 U.S.C. 1843(k)) other than a company de-
scribed in clause (i) or (ii); or 

(iv) any subsidiary of any company described in any 
of clauses (i) through (iii) that is predominantly en-
gaged in activities that the Board of Governors has de-
termined are financial in nature or incidental thereto 
for purposes of section 4(k) of the Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1843(k)) (other than a sub-
sidiary that is an insured depository institution or an 
insurance company); 

(C) any company that is not a Farm Credit System insti-
tution chartered under and subject to the provisions of the 
Farm Credit Act of 1971, as amended (12 U.S.C. 2001 et 
seq.), a governmental entity, or a regulated entity, as de-
fined under section 1303(20) of the Federal Housing Enter-
prises Financial Safety and Soundness Act of 1992 (12 
U.S.C. 4502(20)); and 

(D) includes an insured depository institution and an in-
surance company; 

(3) the term ‘‘Data Center’’ means the data center estab-
lished under section 154; 

(4) the term ‘‘Research and Analysis Center’’ means the re-
search and analysis center established under section 154; 

(5) the term ‘‘financial transaction data’’ means the structure 
and legal description of a financial contract, with sufficient de-
tail to describe the rights and obligations between counterpar-
ties and make possible an independent valuation; 

(6) the term ‘‘position data’’— 
(A) means data on financial assets or liabilities held on 

the balance sheet of a financial company, where positions 
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are created or changed by the execution of a financial 
transaction; and 

(B) includes information that identifies counterparties, 
the valuation by the financial company of the position, and 
information that makes possible an independent valuation 
of the position; 

(7) the term ‘‘financial contract’’ means a legally binding 
agreement between 2 or more counterparties, describing rights 
and obligations relating to the future delivery of items of in-
trinsic or extrinsic value among the counterparties; and 

(8) the term ‘‘financial instrument’’ means a financial con-
tract in which the terms and conditions are publicly available, 
and the roles of one or more of the counterparties are assign-
able without the consent of any of the other counterparties (in-
cluding common stock of a publicly traded company, govern-
ment bonds, or exchange traded futures and options contracts). 

* * * * * * * 

Subtitle C—Additional Board of Governors 
Authority for Certain Nonbank Financial 
Companies and Bank Holding Companies 

* * * * * * * 
SEC. 165. ENHANCED SUPERVISION AND PRUDENTIAL STANDARDS 

FOR NONBANK FINANCIAL COMPANIES SUPERVISED BY 
THE BOARD OF GOVERNORS AND CERTAIN BANK HOLD-
ING COMPANIES. 

(a) IN GENERAL.— 
(1) PURPOSE.—In order to prevent or mitigate risks to the fi-

nancial stability of the United States that could arise from the 
material financial distress or failure, or ongoing activities, of 
large, interconnected financial institutions, the Board of Gov-
ernors shall, on its own or pursuant to recommendations by 
the Council under section 115, establish prudential standards 
for nonbank financial companies supervised by the Board of 
Governors and bank holding companies with total consolidated 
assets equal to or greater than $50,000,000,000 that— 

(A) are more stringent than the standards and require-
ments applicable to nonbank financial companies and bank 
holding companies that do not present similar risks to the 
financial stability of the United States; and 

(B) increase in stringency, based on the considerations 
identified in subsection (b)(3). 

(2) TAILORED APPLICATION.— 
(A) IN GENERAL.—In prescribing more stringent pruden-

tial standards under this section, the Board of Governors 
may, on its own or pursuant to a recommendation by the 
Council in accordance with section 115, differentiate 
among companies on an individual basis or by category, 
taking into consideration their capital structure, riskiness, 
complexity, financial activities (including the financial ac-
tivities of their subsidiaries), size, and any other risk-re-
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lated factors that the Board of Governors deems appro-
priate. 

(B) ADJUSTMENT OF THRESHOLD FOR APPLICATION OF 
CERTAIN STANDARDS.—The Board of Governors may, pursu-
ant to a recommendation by the Council in accordance 
with section 115, establish an asset threshold above 
$50,000,000,000 for the application of any standard estab-
lished under subsections (c) through (g). 

(b) DEVELOPMENT OF PRUDENTIAL STANDARDS.— 
(1) IN GENERAL.— 

(A) REQUIRED STANDARDS.—The Board of Governors 
shall establish prudential standards for nonbank financial 
companies supervised by the Board of Governors and bank 
holding companies described in subsection (a), that shall 
include— 

(i) risk-based capital requirements and leverage lim-
its, unless the Board of Governors, in consultation 
with the Council, determines that such requirements 
are not appropriate for a company subject to more 
stringent prudential standards because of the activi-
ties of such company (such as investment company ac-
tivities or assets under management) or structure, in 
which case, the Board of Governors shall apply other 
standards that result in similarly stringent risk con-
trols; 

(ii) liquidity requirements; 
(iii) overall risk management requirements; 
(iv) resolution plan and credit exposure report re-

quirements; and 
(v) concentration limits. 

(B) ADDITIONAL STANDARDS AUTHORIZED.—The Board of 
Governors may establish additional prudential standards 
for nonbank financial companies supervised by the Board 
of Governors and bank holding companies described in 
subsection (a), that include— 

(i) a contingent capital requirement; 
(ii) enhanced public disclosures; 
(iii) short-term debt limits; and 
(iv) such other prudential standards as the Board or 

Governors, on its own or pursuant to a recommenda-
tion made by the Council in accordance with section 
115, determines are appropriate. 

(2) STANDARDS FOR FOREIGN FINANCIAL COMPANIES.—In ap-
plying the standards set forth in paragraph (1) to any foreign 
nonbank financial company supervised by the Board of Gov-
ernors or foreign-based bank holding company, the Board of 
Governors shall— 

(A) give due regard to the principle of national treat-
ment and equality of competitive opportunity; and 

(B) take into account the extent to which the foreign fi-
nancial company is subject on a consolidated basis to home 
country standards that are comparable to those applied to 
financial companies in the United States. 

(3) CONSIDERATIONS.—In prescribing prudential standards 
under paragraph (1), the Board of Governors shall— 
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(A) take into account differences among nonbank finan-
cial companies supervised by the Board of Governors and 
bank holding companies described in subsection (a), based 
on— 

(i) the factors described in subsections (a) and (b) of 
section 113; 

(ii) whether the company owns an insured deposi-
tory institution; 

(iii) nonfinancial activities and affiliations of the 
company; and 

(iv) any other risk-related factors that the Board of 
Governors determines appropriate; 

(B) to the extent possible, ensure that small changes in 
the factors listed in subsections (a) and (b) of section 113 
would not result in sharp, discontinuous changes in the 
prudential standards established under paragraph (1) of 
this subsection; 

(C) take into account any recommendations of the Coun-
cil under section 115; and 

(D) adapt the required standards as appropriate in light 
of any predominant line of business of such company, in-
cluding assets under management or other activities for 
which particular standards may not be appropriate. 

(4) CONSULTATION.—Before imposing prudential standards or 
any other requirements pursuant to this section, including no-
tices of deficiencies in resolution plans and more stringent re-
quirements or divestiture orders resulting from such notices, 
that are likely to have a significant impact on a functionally 
regulated subsidiary or depository institution subsidiary of a 
nonbank financial company supervised by the Board of Gov-
ernors or a bank holding company described in subsection (a), 
the Board of Governors shall consult with each Council mem-
ber that primarily supervises any such subsidiary with respect 
to any such standard or requirement. 

(5) REPORT.—The Board of Governors shall submit an annual 
report to Congress regarding the implementation of the pru-
dential standards required pursuant to paragraph (1), includ-
ing the use of such standards to mitigate risks to the financial 
stability of the United States. 

(c) CONTINGENT CAPITAL.— 
(1) IN GENERAL.—Subsequent to submission by the Council of 

a report to Congress under section 115(c), the Board of Gov-
ernors may issue regulations that require each nonbank finan-
cial company supervised by the Board of Governors and bank 
holding companies described in subsection (a) to maintain a 
minimum amount of contingent capital that is convertible to 
equity in times of financial stress. 

(2) FACTORS TO CONSIDER.—In issuing regulations under this 
subsection, the Board of Governors shall consider— 

(A) the results of the study undertaken by the Council, 
and any recommendations of the Council, under section 
115(c); 

(B) an appropriate transition period for implementation 
of contingent capital under this subsection; 

(C) the factors described in subsection (b)(3)(A); 
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(D) capital requirements applicable to the nonbank fi-
nancial company supervised by the Board of Governors or 
a bank holding company described in subsection (a), and 
subsidiaries thereof; and 

(E) any other factor that the Board of Governors deems 
appropriate. 

(d) RESOLUTION PLAN AND CREDIT EXPOSURE REPORTS.— 
(1) RESOLUTION PLAN.—The Board of Governors shall require 

each nonbank financial company supervised by the Board of 
Governors and bank holding companies described in subsection 
(a) to report periodically to the Board of Governors, the Coun-
cil, and the Corporation the plan of such company for rapid 
and orderly resolution in the event of material financial dis-
tress or failure, which shall include— 

(A) information regarding the manner and extent to 
which any insured depository institution affiliated with the 
company is adequately protected from risks arising from 
the activities of any nonbank subsidiaries of the company; 

(B) full descriptions of the ownership structure, assets, 
liabilities, and contractual obligations of the company; 

(C) identification of the cross-guarantees tied to different 
securities, identification of major counterparties, and a 
process for determining to whom the collateral of the com-
pany is pledged; and 

(D) any other information that the Board of Governors 
and the Corporation jointly require by rule or order. 

(2) CREDIT EXPOSURE REPORT.—The Board of Governors shall 
require each nonbank financial company supervised by the 
Board of Governors and bank holding companies described in 
subsection (a) to report periodically to the Board of Governors, 
the Council, and the Corporation on— 

(A) the nature and extent to which the company has 
credit exposure to other significant nonbank financial com-
panies and significant bank holding companies; and 

(B) the nature and extent to which other significant 
nonbank financial companies and significant bank holding 
companies have credit exposure to that company. 

(3) REVIEW.—The Board of Governors and the Corporation 
shall review the information provided in accordance with this 
subsection by each nonbank financial company supervised by 
the Board of Governors and bank holding company described 
in subsection (a). 

(4) NOTICE OF DEFICIENCIES.—If the Board of Governors and 
the Corporation jointly determine, based on their review under 
paragraph (3), that the resolution plan of a nonbank financial 
company supervised by the Board of Governors or a bank hold-
ing company described in subsection (a) is not credible or 
would not facilitate an orderly resolution of the company under 
title 11, United States Code— 

(A) the Board of Governors and the Corporation shall no-
tify the company of the deficiencies in the resolution plan; 
and 

(B) the company shall resubmit the resolution plan with-
in a timeframe determined by the Board of Governors and 
the Corporation, with revisions demonstrating that the 
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plan is credible and would result in an orderly resolution 
under title 11, United States Code, including any proposed 
changes in business operations and corporate structure to 
facilitate implementation of the plan. 

(5) FAILURE TO RESUBMIT CREDIBLE PLAN.— 
(A) IN GENERAL.—If a nonbank financial company super-

vised by the Board of Governors or a bank holding com-
pany described in subsection (a) fails to timely resubmit 
the resolution plan as required under paragraph (4), with 
such revisions as are required under subparagraph (B), the 
Board of Governors and the Corporation may jointly im-
pose more stringent capital, leverage, or liquidity require-
ments, or restrictions on the growth, activities, or oper-
ations of the company, or any subsidiary thereof, until 
such time as the company resubmits a plan that remedies 
the deficiencies. 

(B) DIVESTITURE.—The Board of Governors and the Cor-
poration, in consultation with the Council, may jointly di-
rect a nonbank financial company supervised by the Board 
of Governors or a bank holding company described in sub-
section (a), by order, to divest certain assets or operations 
identified by the Board of Governors and the Corporation, 
to facilitate an orderly resolution of such company under 
title 11, United States Code, in the event of the failure of 
such company, in any case in which— 

(i) the Board of Governors and the Corporation have 
jointly imposed more stringent requirements on the 
company pursuant to subparagraph (A); and 

(ii) the company has failed, within the 2-year period 
beginning on the date of the imposition of such re-
quirements under subparagraph (A), to resubmit the 
resolution plan with such revisions as were required 
under paragraph (4)(B). 

(6) NO LIMITING EFFECT.—A resolution plan submitted in ac-
cordance with this subsection shall not be binding on a bank-
ruptcy courtø, a receiver appointed under title II,¿ or any other 
authority that is authorized or required to resolve the nonbank 
financial company supervised by the Board, any bank holding 
company, or any subsidiary or affiliate of the foregoing. 

(7) NO PRIVATE RIGHT OF ACTION.—No private right of action 
may be based on any resolution plan submitted in accordance 
with this subsection. 

(8) RULES.—Not later than 18 months after the date of en-
actment of this Act, the Board of Governors and the Corpora-
tion shall jointly issue final rules implementing this sub-
section. 

(e) CONCENTRATION LIMITS.— 
(1) STANDARDS.—In order to limit the risks that the failure 

of any individual company could pose to a nonbank financial 
company supervised by the Board of Governors or a bank hold-
ing company described in subsection (a), the Board of Gov-
ernors, by regulation, shall prescribe standards that limit such 
risks. 

(2) LIMITATION ON CREDIT EXPOSURE.—The regulations pre-
scribed by the Board of Governors under paragraph (1) shall 
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prohibit each nonbank financial company supervised by the 
Board of Governors and bank holding company described in 
subsection (a) from having credit exposure to any unaffiliated 
company that exceeds 25 percent of the capital stock and sur-
plus (or such lower amount as the Board of Governors may de-
termine by regulation to be necessary to mitigate risks to the 
financial stability of the United States) of the company. 

(3) CREDIT EXPOSURE.—For purposes of paragraph (2), ‘‘credit 
exposure’’ to a company means— 

(A) all extensions of credit to the company, including 
loans, deposits, and lines of credit; 

(B) all repurchase agreements and reverse repurchase 
agreements with the company, and all securities borrowing 
and lending transactions with the company, to the extent 
that such transactions create credit exposure for the 
nonbank financial company supervised by the Board of 
Governors or a bank holding company described in sub-
section (a); 

(C) all guarantees, acceptances, or letters of credit (in-
cluding endorsement or standby letters of credit) issued on 
behalf of the company; 

(D) all purchases of or investment in securities issued by 
the company; 

(E) counterparty credit exposure to the company in con-
nection with a derivative transaction between the nonbank 
financial company supervised by the Board of Governors or 
a bank holding company described in subsection (a) and 
the company; and 

(F) any other similar transactions that the Board of Gov-
ernors, by regulation, determines to be a credit exposure 
for purposes of this section. 

(4) ATTRIBUTION RULE.—For purposes of this subsection, any 
transaction by a nonbank financial company supervised by the 
Board of Governors or a bank holding company described in 
subsection (a) with any person is a transaction with a com-
pany, to the extent that the proceeds of the transaction are 
used for the benefit of, or transferred to, that company. 

(5) RULEMAKING.—The Board of Governors may issue such 
regulations and orders, including definitions consistent with 
this section, as may be necessary to administer and carry out 
this subsection. 

(6) EXEMPTIONS.—This subsection shall not apply to any 
Federal home loan bank. The Board of Governors may, by reg-
ulation or order, exempt transactions, in whole or in part, from 
the definition of the term ‘‘credit exposure’’ for purposes of this 
subsection, if the Board of Governors finds that the exemption 
is in the public interest and is consistent with the purpose of 
this subsection. 

(7) TRANSITION PERIOD.— 
(A) IN GENERAL.—This subsection and any regulations 

and orders of the Board of Governors under this subsection 
shall not be effective until 3 years after the date of enact-
ment of this Act. 
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(B) EXTENSION AUTHORIZED.—The Board of Governors 
may extend the period specified in subparagraph (A) for 
not longer than an additional 2 years. 

(f) ENHANCED PUBLIC DISCLOSURES.—The Board of Governors 
may prescribe, by regulation, periodic public disclosures by 
nonbank financial companies supervised by the Board of Governors 
and bank holding companies described in subsection (a) in order to 
support market evaluation of the risk profile, capital adequacy, and 
risk management capabilities thereof. 

(g) SHORT-TERM DEBT LIMITS.— 
(1) IN GENERAL.—In order to mitigate the risks that an over- 

accumulation of short-term debt could pose to financial compa-
nies and to the stability of the United States financial system, 
the Board of Governors may, by regulation, prescribe a limit on 
the amount of short-term debt, including off-balance sheet ex-
posures, that may be accumulated by any bank holding com-
pany described in subsection (a) and any nonbank financial 
company supervised by the Board of Governors. 

(2) BASIS OF LIMIT.—Any limit prescribed under paragraph 
(1) shall be based on the short-term debt of the company de-
scribed in paragraph (1) as a percentage of capital stock and 
surplus of the company or on such other measure as the Board 
of Governors considers appropriate. 

(3) SHORT-TERM DEBT DEFINED.—For purposes of this sub-
section, the term ‘‘short-term debt’’ means such liabilities with 
short-dated maturity that the Board of Governors identifies, by 
regulation, except that such term does not include insured de-
posits. 

(4) RULEMAKING AUTHORITY.—In addition to prescribing reg-
ulations under paragraphs (1) and (3), the Board of Governors 
may prescribe such regulations, including definitions consistent 
with this subsection, and issue such orders, as may be nec-
essary to carry out this subsection. 

(5) AUTHORITY TO ISSUE EXEMPTIONS AND ADJUSTMENTS.— 
Notwithstanding the Bank Holding Company Act of 1956 (12 
U.S.C. 1841 et seq.), the Board of Governors may, if it deter-
mines such action is necessary to ensure appropriate height-
ened prudential supervision, with respect to a company de-
scribed in paragraph (1) that does not control an insured de-
pository institution, issue to such company an exemption from 
or adjustment to the limit prescribed under paragraph (1). 

(h) RISK COMMITTEE.— 
(1) NONBANK FINANCIAL COMPANIES SUPERVISED BY THE 

BOARD OF GOVERNORS.—The Board of Governors shall require 
each nonbank financial company supervised by the Board of 
Governors that is a publicly traded company to establish a risk 
committee, as set forth in paragraph (3), not later than 1 year 
after the date of receipt of a notice of final determination 
under section 113(e)(3) with respect to such nonbank financial 
company supervised by the Board of Governors. 

(2) CERTAIN BANK HOLDING COMPANIES.— 
(A) MANDATORY REGULATIONS.—The Board of Governors 

shall issue regulations requiring each bank holding com-
pany that is a publicly traded company and that has total 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00021 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



22 

consolidated assets of not less than $10,000,000,000 to es-
tablish a risk committee, as set forth in paragraph (3). 

(B) PERMISSIVE REGULATIONS.—The Board of Governors 
may require each bank holding company that is a publicly 
traded company and that has total consolidated assets of 
less than $10,000,000,000 to establish a risk committee, as 
set forth in paragraph (3), as determined necessary or ap-
propriate by the Board of Governors to promote sound risk 
management practices. 

(3) RISK COMMITTEE.—A risk committee required by this sub-
section shall— 

(A) be responsible for the oversight of the enterprise- 
wide risk management practices of the nonbank financial 
company supervised by the Board of Governors or bank 
holding company described in subsection (a), as applicable; 

(B) include such number of independent directors as the 
Board of Governors may determine appropriate, based on 
the nature of operations, size of assets, and other appro-
priate criteria related to the nonbank financial company 
supervised by the Board of Governors or a bank holding 
company described in subsection (a), as applicable; and 

(C) include at least 1 risk management expert having ex-
perience in identifying, assessing, and managing risk expo-
sures of large, complex firms. 

(4) RULEMAKING.—The Board of Governors shall issue final 
rules to carry out this subsection, not later than 1 year after 
the transfer date, to take effect not later than 15 months after 
the transfer date. 

(i) STRESS TESTS.— 
(1) BY THE BOARD OF GOVERNORS.— 

(A) ANNUAL TESTS REQUIRED.—The Board of Governors, 
in coordination with the appropriate primary financial reg-
ulatory agencies and the Federal Insurance Office, shall 
conduct annual analyses in which nonbank financial com-
panies supervised by the Board of Governors and bank 
holding companies described in subsection (a) are subject 
to evaluation of whether such companies have the capital, 
on a total consolidated basis, necessary to absorb losses as 
a result of adverse economic conditions. 

(B) TEST PARAMETERS AND CONSEQUENCES.—The Board 
of Governors— 

(i) shall provide for at least 3 different sets of condi-
tions under which the evaluation required by this sub-
section shall be conducted, including baseline, adverse, 
and severely adverse; 

(ii) may require the tests described in subparagraph 
(A) at bank holding companies and nonbank financial 
companies, in addition to those for which annual tests 
are required under subparagraph (A); 

(iii) may develop and apply such other analytic tech-
niques as are necessary to identify, measure, and mon-
itor risks to the financial stability of the United 
States; 

(iv) shall require the companies described in sub-
paragraph (A) to update their resolution plans re-
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quired under subsection (d)(1), as the Board of Gov-
ernors determines appropriate, based on the results of 
the analyses; and 

(v) shall publish a summary of the results of the 
tests required under subparagraph (A) or clause (ii) of 
this subparagraph. 

(2) BY THE COMPANY.— 
(A) REQUIREMENT.—A nonbank financial company super-

vised by the Board of Governors and a bank holding com-
pany described in subsection (a) shall conduct semiannual 
stress tests. All other financial companies that have total 
consolidated assets of more than $10,000,000,000 and are 
regulated by a primary Federal financial regulatory agency 
shall conduct annual stress tests. The tests required under 
this subparagraph shall be conducted in accordance with 
the regulations prescribed under subparagraph (C). 

(B) REPORT.—A company required to conduct stress tests 
under subparagraph (A) shall submit a report to the Board 
of Governors and to its primary financial regulatory agen-
cy at such time, in such form, and containing such infor-
mation as the primary financial regulatory agency shall re-
quire. 

(C) REGULATIONS.—Each Federal primary financial regu-
latory agency, in coordination with the Board of Governors 
and the Federal Insurance Office, shall issue consistent 
and comparable regulations to implement this paragraph 
that shall— 

(i) define the term ‘‘stress test’’ for purposes of this 
paragraph; 

(ii) establish methodologies for the conduct of stress 
tests required by this paragraph that shall provide for 
at least 3 different sets of conditions, including base-
line, adverse, and severely adverse; 

(iii) establish the form and content of the report re-
quired by subparagraph (B); and 

(iv) require companies subject to this paragraph to 
publish a summary of the results of the required 
stress tests. 

(j) LEVERAGE LIMITATION.— 
(1) REQUIREMENT.—The Board of Governors shall require a 

bank holding company with total consolidated assets equal to 
or greater than $50,000,000,000 or a nonbank financial com-
pany supervised by the Board of Governors to maintain a debt 
to equity ratio of no more than 15 to 1, upon a determination 
by the Council that such company poses a grave threat to the 
financial stability of the United States and that the imposition 
of such requirement is necessary to mitigate the risk that such 
company poses to the financial stability of the United States. 
Nothing in this paragraph shall apply to a Federal home loan 
bank. 

(2) CONSIDERATIONS.—In making a determination under this 
subsection, the Council shall consider the factors described in 
subsections (a) and (b) of section 113 and any other risk-re-
lated factors that the Council deems appropriate. 
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(3) REGULATIONS.—The Board of Governors shall promulgate 
regulations to establish procedures and timelines for complying 
with the requirements of this subsection. 

(k) INCLUSION OF OFF-BALANCE-SHEET ACTIVITIES IN COMPUTING 
CAPITAL REQUIREMENTS.— 

(1) IN GENERAL.—In the case of any bank holding company 
described in subsection (a) or nonbank financial company su-
pervised by the Board of Governors, the computation of capital 
for purposes of meeting capital requirements shall take into ac-
count any off-balance-sheet activities of the company. 

(2) EXEMPTIONS.—If the Board of Governors determines that 
an exemption from the requirement under paragraph (1) is ap-
propriate, the Board of Governors may exempt a company, or 
any transaction or transactions engaged in by such company, 
from the requirements of paragraph (1). 

(3) OFF-BALANCE-SHEET ACTIVITIES DEFINED.—For purposes 
of this subsection, the term ‘‘off-balance-sheet activities’’ means 
an existing liability of a company that is not currently a bal-
ance sheet liability, but may become one upon the happening 
of some future event, including the following transactions, to 
the extent that they may create a liability: 

(A) Direct credit substitutes in which a bank substitutes 
its own credit for a third party, including standby letters 
of credit. 

(B) Irrevocable letters of credit that guarantee repay-
ment of commercial paper or tax-exempt securities. 

(C) Risk participations in bankers’ acceptances. 
(D) Sale and repurchase agreements. 
(E) Asset sales with recourse against the seller. 
(F) Interest rate swaps. 
(G) Credit swaps. 
(H) Commodities contracts. 
(I) Forward contracts. 
(J) Securities contracts. 
(K) Such other activities or transactions as the Board of 

Governors may, by rule, define. 

* * * * * * * 

øTITLE II—ORDERLY LIQUIDATION 
AUTHORITY 

øSEC. 201. DEFINITIONS. 
ø(a) IN GENERAL.—In this title, the following definitions shall 

apply: 
ø(1) ADMINISTRATIVE EXPENSES OF THE RECEIVER.—The term 

‘‘administrative expenses of the receiver’’ includes— 
ø(A) the actual, necessary costs and expenses incurred 

by the Corporation as receiver for a covered financial com-
pany in liquidating a covered financial company; and 

ø(B) any obligations that the Corporation as receiver for 
a covered financial company determines are necessary and 
appropriate to facilitate the smooth and orderly liquidation 
of the covered financial company. 
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ø(2) BANKRUPTCY CODE.—The term ‘‘Bankruptcy Code’’ 
means title 11, United States Code. 

ø(3) BRIDGE FINANCIAL COMPANY.—The term ‘‘bridge finan-
cial company’’ means a new financial company organized by 
the Corporation in accordance with section 210(h) for the pur-
pose of resolving a covered financial company. 

ø(4) CLAIM.—The term ‘‘claim’’ means any right to payment, 
whether or not such right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, or unsecured. 

ø(5) COMPANY.—The term ‘‘company’’ has the same meaning 
as in section 2(b) of the Bank Holding Company Act of 1956 
(12 U.S.C. 1841(b)), except that such term includes any com-
pany described in paragraph (11), the majority of the securities 
of which are owned by the United States or any State. 

ø(6) COURT.—The term ‘‘Court’’ means the United States 
District Court for the District of Columbia, unless the context 
otherwise requires. 

ø(7) COVERED BROKER OR DEALER.—The term ‘‘covered 
broker or dealer’’ means a covered financial company that is a 
broker or dealer that— 

ø(A) is registered with the Commission under section 
15(b) of the Securities Exchange Act of 1934 (15 U.S.C. 
78o(b)); and 

ø(B) is a member of SIPC. 
ø(8) COVERED FINANCIAL COMPANY.—The term ‘‘covered fi-

nancial company’’— 
ø(A) means a financial company for which a determina-

tion has been made under section 203(b); and 
ø(B) does not include an insured depository institution. 

ø(9) COVERED SUBSIDIARY.—The term ‘‘covered subsidiary’’ 
means a subsidiary of a covered financial company, other 
than— 

ø(A) an insured depository institution; 
ø(B) an insurance company; or 
ø(C) a covered broker or dealer. 

ø(10) DEFINITIONS RELATING TO COVERED BROKERS AND DEAL-
ERS.—The terms ‘‘customer’’, ‘‘customer name securities’’, ‘‘cus-
tomer property’’, and ‘‘net equity’’ in the context of a covered 
broker or dealer, have the same meanings as in section 16 of 
the Securities Investor Protection Act of 1970 (15 U.S.C. 78lll). 

ø(11) FINANCIAL COMPANY.—The term ‘‘financial company’’ 
means any company that— 

ø(A) is incorporated or organized under any provision of 
Federal law or the laws of any State; 

ø(B) is— 
ø(i) a bank holding company, as defined in section 

2(a) of the Bank Holding Company Act of 1956 (12 
U.S.C. 1841(a)); 

ø(ii) a nonbank financial company supervised by the 
Board of Governors; 

ø(iii) any company that is predominantly engaged in 
activities that the Board of Governors has determined 
are financial in nature or incidental thereto for pur-
poses of section 4(k) of the Bank Holding Company Act 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00025 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



26 

of 1956 (12 U.S.C. 1843(k)) other than a company de-
scribed in clause (i) or (ii); or 

ø(iv) any subsidiary of any company described in 
any of clauses (i) through (iii) that is predominantly 
engaged in activities that the Board of Governors has 
determined are financial in nature or incidental there-
to for purposes of section 4(k) of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1843(k)) (other than 
a subsidiary that is an insured depository institution 
or an insurance company); and 

ø(C) is not a Farm Credit System institution chartered 
under and subject to the provisions of the Farm Credit Act 
of 1971, as amended (12 U.S.C. 2001 et seq.), a govern-
mental entity, or a regulated entity, as defined under sec-
tion 1303(20) of the Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992 (12 U.S.C. 4502(20)). 

ø(12) FUND.—The term ‘‘Fund’’ means the Orderly Liquida-
tion Fund established under section 210(n). 

ø(13) INSURANCE COMPANY.—The term ‘‘insurance company’’ 
means any entity that is— 

ø(A) engaged in the business of insurance; 
ø(B) subject to regulation by a State insurance regulator; 

and 
ø(C) covered by a State law that is designed to specifi-

cally deal with the rehabilitation, liquidation, or insolvency 
of an insurance company. 

ø(14) NONBANK FINANCIAL COMPANY.—The term ‘‘nonbank fi-
nancial company’’ has the same meaning as in section 
102(a)(4)(C). 

ø(15) NONBANK FINANCIAL COMPANY SUPERVISED BY THE 
BOARD OF GOVERNORS.—The term ‘‘nonbank financial company 
supervised by the Board of Governors’’ has the same meaning 
as in section 102(a)(4)(D). 

ø(16) SIPC.—The term ‘‘SIPC’’ means the Securities Investor 
Protection Corporation. 

ø(b) DEFINITIONAL CRITERIA.—For purpose of the definition of the 
term ‘‘financial company’’ under subsection (a)(11), no company 
shall be deemed to be predominantly engaged in activities that the 
Board of Governors has determined are financial in nature or inci-
dental thereto for purposes of section 4(k) of the Bank Holding 
Company Act of 1956 (12 U.S.C. 1843(k)), if the consolidated reve-
nues of such company from such activities constitute less than 85 
percent of the total consolidated revenues of such company, as the 
Corporation, in consultation with the Secretary, shall establish by 
regulation. In determining whether a company is a financial com-
pany under this title, the consolidated revenues derived from the 
ownership or control of a depository institution shall be included. 
øSEC. 202. JUDICIAL REVIEW. 

ø(a) COMMENCEMENT OF ORDERLY LIQUIDATION.— 
ø(1) PETITION TO DISTRICT COURT.— 

ø(A) DISTRICT COURT REVIEW.— 
ø(i) PETITION TO DISTRICT COURT.—Subsequent to a 

determination by the Secretary under section 203 that 
a financial company satisfies the criteria in section 
203(b), the Secretary shall notify the Corporation and 
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the covered financial company. If the board of direc-
tors (or body performing similar functions) of the cov-
ered financial company acquiesces or consents to the 
appointment of the Corporation as receiver, the Sec-
retary shall appoint the Corporation as receiver. If the 
board of directors (or body performing similar func-
tions) of the covered financial company does not acqui-
esce or consent to the appointment of the Corporation 
as receiver, the Secretary shall petition the United 
States District Court for the District of Columbia for 
an order authorizing the Secretary to appoint the Cor-
poration as receiver. 

ø(ii) FORM AND CONTENT OF ORDER.—The Secretary 
shall present all relevant findings and the rec-
ommendation made pursuant to section 203(a) to the 
Court. The petition shall be filed under seal. 

ø(iii) DETERMINATION.—On a strictly confidential 
basis, and without any prior public disclosure, the 
Court, after notice to the covered financial company 
and a hearing in which the covered financial company 
may oppose the petition, shall determine whether the 
determination of the Secretary that the covered finan-
cial company is in default or in danger of default and 
satisfies the definition of a financial company under 
section 201(a)(11) is arbitrary and capricious. 

ø(iv) ISSUANCE OF ORDER.—If the Court determines 
that the determination of the Secretary that the cov-
ered financial company is in default or in danger of de-
fault and satisfies the definition of a financial com-
pany under section 201(a)(11)— 

ø(I) is not arbitrary and capricious, the Court 
shall issue an order immediately authorizing the 
Secretary to appoint the Corporation as receiver of 
the covered financial company; or 

ø(II) is arbitrary and capricious, the Court shall 
immediately provide to the Secretary a written 
statement of each reason supporting its deter-
mination, and afford the Secretary an immediate 
opportunity to amend and refile the petition under 
clause (i). 

ø(v) PETITION GRANTED BY OPERATION OF LAW.—If 
the Court does not make a determination within 24 
hours of receipt of the petition— 

ø(I) the petition shall be granted by operation of 
law; 

ø(II) the Secretary shall appoint the Corporation 
as receiver; and 

ø(III) liquidation under this title shall automati-
cally and without further notice or action be com-
menced and the Corporation may immediately 
take all actions authorized under this title. 

ø(B) EFFECT OF DETERMINATION.—The determination of 
the Court under subparagraph (A) shall be final, and shall 
be subject to appeal only in accordance with paragraph (2). 
The decision shall not be subject to any stay or injunction 
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pending appeal. Upon conclusion of its proceedings under 
subparagraph (A), the Court shall provide immediately for 
the record a written statement of each reason supporting 
the decision of the Court, and shall provide copies thereof 
to the Secretary and the covered financial company. 

ø(C) CRIMINAL PENALTIES.—A person who recklessly dis-
closes a determination of the Secretary under section 
203(b) or a petition of the Secretary under subparagraph 
(A), or the pendency of court proceedings as provided for 
under subparagraph (A), shall be fined not more than 
250,000, or imprisoned for not more than 5 years, or both. 

ø(2) APPEAL OF DECISIONS OF THE DISTRICT COURT.— 
ø(A) APPEAL TO COURT OF APPEALS.— 

ø(i) IN GENERAL.—Subject to clause (ii), the United 
States Court of Appeals for the District of Columbia 
Circuit shall have jurisdiction of an appeal of a final 
decision of the Court filed by the Secretary or a cov-
ered financial company, through its board of directors, 
notwithstanding section 210(a)(1)(A)(i), not later than 
30 days after the date on which the decision of the 
Court is rendered or deemed rendered under this sub-
section. 

ø(ii) CONDITION OF JURISDICTION.—The Court of Ap-
peals shall have jurisdiction of an appeal by a covered 
financial company only if the covered financial com-
pany did not acquiesce or consent to the appointment 
of a receiver by the Secretary under paragraph (1)(A). 

ø(iii) EXPEDITION.—The Court of Appeals shall con-
sider any appeal under this subparagraph on an expe-
dited basis. 

ø(iv) SCOPE OF REVIEW.—For an appeal taken under 
this subparagraph, review shall be limited to whether 
the determination of the Secretary that a covered fi-
nancial company is in default or in danger of default 
and satisfies the definition of a financial company 
under section 201(a)(11) is arbitrary and capricious. 

ø(B) APPEAL TO THE SUPREME COURT.— 
ø(i) IN GENERAL.—A petition for a writ of certiorari 

to review a decision of the Court of Appeals under sub-
paragraph (A) may be filed by the Secretary or the 
covered financial company, through its board of direc-
tors, notwithstanding section 210(a)(1)(A)(i), with the 
Supreme Court of the United States, not later than 30 
days after the date of the final decision of the Court 
of Appeals, and the Supreme Court shall have discre-
tionary jurisdiction to review such decision. 

ø(ii) WRITTEN STATEMENT.—In the event of a peti-
tion under clause (i), the Court of Appeals shall imme-
diately provide for the record a written statement of 
each reason for its decision. 

ø(iii) EXPEDITION.—The Supreme Court shall con-
sider any petition under this subparagraph on an ex-
pedited basis. 

ø(iv) SCOPE OF REVIEW.—Review by the Supreme 
Court under this subparagraph shall be limited to 
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whether the determination of the Secretary that the 
covered financial company is in default or in danger of 
default and satisfies the definition of a financial com-
pany under section 201(a)(11) is arbitrary and capri-
cious. 

ø(b) ESTABLISHMENT AND TRANSMITTAL OF RULES AND PROCE-
DURES.— 

ø(1) IN GENERAL.—Not later than 6 months after the date of 
enactment of this Act, the Court shall establish such rules and 
procedures as may be necessary to ensure the orderly conduct 
of proceedings, including rules and procedures to ensure that 
the 24-hour deadline is met and that the Secretary shall have 
an ongoing opportunity to amend and refile petitions under 
subsection (a)(1). 

ø(2) PUBLICATION OF RULES.—The rules and procedures es-
tablished under paragraph (1), and any modifications of such 
rules and procedures, shall be recorded and shall be trans-
mitted to— 

ø(A) the Committee on the Judiciary of the Senate; 
ø(B) the Committee on Banking, Housing, and Urban Af-

fairs of the Senate; 
ø(C) the Committee on the Judiciary of the House of 

Representatives; and 
ø(D) the Committee on Financial Services of the House 

of Representatives. 
ø(c) PROVISIONS APPLICABLE TO FINANCIAL COMPANIES.— 

ø(1) BANKRUPTCY CODE.—Except as provided in this sub-
section, the provisions of the Bankruptcy Code and rules issued 
thereunder or otherwise applicable insolvency law, and not the 
provisions of this title, shall apply to financial companies that 
are not covered financial companies for which the Corporation 
has been appointed as receiver. 

ø(2) THIS TITLE.—The provisions of this title shall exclusively 
apply to and govern all matters relating to covered financial 
companies for which the Corporation is appointed as receiver, 
and no provisions of the Bankruptcy Code or the rules issued 
thereunder shall apply in such cases, except as expressly pro-
vided in this title. 

ø(d) TIME LIMIT ON RECEIVERSHIP AUTHORITY.— 
ø(1) BASELINE PERIOD.—Any appointment of the Corporation 

as receiver under this section shall terminate at the end of the 
3-year period beginning on the date on which such appoint-
ment is made. 

ø(2) EXTENSION OF TIME LIMIT.—The time limit established 
in paragraph (1) may be extended by the Corporation for up to 
1 additional year, if the Chairperson of the Corporation deter-
mines and certifies in writing to the Committee on Banking, 
Housing, and Urban Affairs of the Senate and the Committee 
on Financial Services of the House of Representatives that con-
tinuation of the receivership is necessary— 

ø(A) to— 
ø(i) maximize the net present value return from the 

sale or other disposition of the assets of the covered fi-
nancial company; or 
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ø(ii) minimize the amount of loss realized upon the 
sale or other disposition of the assets of the covered fi-
nancial company; and 

ø(B) to protect the stability of the financial system of the 
United States. 

ø(3) SECOND EXTENSION OF TIME LIMIT.— 
ø(A) IN GENERAL.—The time limit under this subsection, 

as extended under paragraph (2), may be extended for up 
to 1 additional year, if the Chairperson of the Corporation, 
with the concurrence of the Secretary, submits the certifi-
cations described in paragraph (2). 

ø(B) ADDITIONAL REPORT REQUIRED.—Not later than 30 
days after the date of commencement of the extension 
under subparagraph (A), the Corporation shall submit a 
report to the Committee on Banking, Housing, and Urban 
Affairs of the Senate and the Committee on Financial 
Services of the House of Representatives describing the 
need for the extension and the specific plan of the Corpora-
tion to conclude the receivership before the end of the sec-
ond extension. 

ø(4) ONGOING LITIGATION.—The time limit under this sub-
section, as extended under paragraph (3), may be further ex-
tended solely for the purpose of completing ongoing litigation 
in which the Corporation as receiver is a party, provided that 
the appointment of the Corporation as receiver shall terminate 
not later than 90 days after the date of completion of such liti-
gation, if— 

ø(A) the Council determines that the Corporation used 
its best efforts to conclude the receivership in accordance 
with its plan before the end of the time limit described in 
paragraph (3); 

ø(B) the Council determines that the completion of 
longer-term responsibilities in the form of ongoing litiga-
tion justifies the need for an extension; and 

ø(C) the Corporation submits a report approved by the 
Council not later than 30 days after the date of the deter-
minations by the Council under subparagraphs (A) and (B) 
to the Committee on Banking, Housing, and Urban Affairs 
of the Senate and the Committee on Financial Services of 
the House of Representatives, describing— 

ø(i) the ongoing litigation justifying the need for an 
extension; and 

ø(ii) the specific plan of the Corporation to complete 
the litigation and conclude the receivership. 

ø(5) REGULATIONS.—The Corporation may issue regulations 
governing the termination of receiverships under this title. 

ø(6) NO LIABILITY.—The Corporation and the Deposit Insur-
ance Fund shall not be liable for unresolved claims arising 
from the receivership after the termination of the receivership. 

ø(e) STUDY OF BANKRUPTCY AND ORDERLY LIQUIDATION PROCESS 
FOR FINANCIAL COMPANIES.— 

ø(1) STUDY.— 
ø(A) IN GENERAL.—The Administrative Office of the 

United States Courts and the Comptroller General of the 
United States shall each monitor the activities of the 
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Court, and each such Office shall conduct separate studies 
regarding the bankruptcy and orderly liquidation process 
for financial companies under the Bankruptcy Code. 

ø(B) ISSUES TO BE STUDIED.—In conducting the study 
under subparagraph (A), the Administrative Office of the 
United States Courts and the Comptroller General of the 
United States each shall evaluate— 

ø(i) the effectiveness of chapter 7 or chapter 11 of 
the Bankruptcy Code in facilitating the orderly liq-
uidation or reorganization of financial companies; 

ø(ii) ways to maximize the efficiency and effective-
ness of the Court; and 

ø(iii) ways to make the orderly liquidation process 
under the Bankruptcy Code for financial companies 
more effective. 

ø(2) REPORTS.—Not later than 1 year after the date of enact-
ment of this Act, in each successive year until the third year, 
and every fifth year after that date of enactment, the Adminis-
trative Office of the United States Courts and the Comptroller 
General of the United States shall submit to the Committee on 
Banking, Housing, and Urban Affairs and the Committee on 
the Judiciary of the Senate and the Committee on Financial 
Services and the Committee on the Judiciary of the House of 
Representatives separate reports summarizing the results of 
the studies conducted under paragraph (1). 

ø(f) STUDY OF INTERNATIONAL COORDINATION RELATING TO BANK-
RUPTCY PROCESS FOR FINANCIAL COMPANIES.— 

ø(1) STUDY.— 
ø(A) IN GENERAL.—The Comptroller General of the 

United States shall conduct a study regarding inter-
national coordination relating to the orderly liquidation of 
financial companies under the Bankruptcy Code. 

ø(B) ISSUES TO BE STUDIED.—In conducting the study 
under subparagraph (A), the Comptroller General of the 
United States shall evaluate, with respect to the bank-
ruptcy process for financial companies— 

ø(i) the extent to which international coordination 
currently exists; 

ø(ii) current mechanisms and structures for facili-
tating international cooperation; 

ø(iii) barriers to effective international coordination; 
and 

ø(iv) ways to increase and make more effective 
international coordination. 

ø(2) REPORT.—Not later than 1 year after the date of enact-
ment of this Act, the Comptroller General of the United States 
shall submit to the Committee on Banking, Housing, and 
Urban Affairs and the Committee on the Judiciary of the Sen-
ate and the Committee on Financial Services and the Com-
mittee on the Judiciary of the House of Representatives and 
the Secretary a report summarizing the results of the study 
conducted under paragraph (1). 

ø(g) STUDY OF PROMPT CORRECTIVE ACTION IMPLEMENTATION BY 
THE APPROPRIATE FEDERAL AGENCIES.— 
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ø(1) STUDY.—The Comptroller General of the United States 
shall conduct a study regarding the implementation of prompt 
corrective action by the appropriate Federal banking agencies. 

ø(2) ISSUES TO BE STUDIED.—In conducting the study under 
paragraph (1), the Comptroller General shall evaluate— 

ø(A) the effectiveness of implementation of prompt cor-
rective action by the appropriate Federal banking agencies 
and the resolution of insured depository institutions by the 
Corporation; and 

ø(B) ways to make prompt corrective action a more effec-
tive tool to resolve the insured depository institutions at 
the least possible long-term cost to the Deposit Insurance 
Fund. 

ø(3) REPORT TO COUNCIL.—Not later than 1 year after the 
date of enactment of this Act, the Comptroller General shall 
submit a report to the Council on the results of the study con-
ducted under this subsection. 

ø(4) COUNCIL REPORT OF ACTION.—Not later than 6 months 
after the date of receipt of the report from the Comptroller 
General under paragraph (3), the Council shall submit a report 
to the Committee on Banking, Housing, and Urban Affairs of 
the Senate and the Committee on Financial Services of the 
House of Representatives on actions taken in response to the 
report, including any recommendations made to the Federal 
primary financial regulatory agencies under section 120. 

øSEC. 203. SYSTEMIC RISK DETERMINATION. 
ø(a) WRITTEN RECOMMENDATION AND DETERMINATION.— 

ø(1) VOTE REQUIRED.— 
ø(A) IN GENERAL.—On their own initiative, or at the re-

quest of the Secretary, the Corporation and the Board of 
Governors shall consider whether to make a written rec-
ommendation described in paragraph (2) with respect to 
whether the Secretary should appoint the Corporation as 
receiver for a financial company. Such recommendation 
shall be made upon a vote of not fewer than 2⁄3 of the 
members of the Board of Governors then serving and 2⁄3 of 
the members of the board of directors of the Corporation 
then serving. 

ø(B) CASES INVOLVING BROKERS OR DEALERS.—In the 
case of a broker or dealer, or in which the largest United 
States subsidiary (as measured by total assets as of the 
end of the previous calendar quarter) of a financial com-
pany is a broker or dealer, the Commission and the Board 
of Governors, at the request of the Secretary, or on their 
own initiative, shall consider whether to make the written 
recommendation described in paragraph (2) with respect to 
the financial company. Subject to the requirements in 
paragraph (2), such recommendation shall be made upon a 
vote of not fewer than 2⁄3 of the members of the Board of 
Governors then serving and 2⁄3 of the members of the Com-
mission then serving, and in consultation with the Cor-
poration. 

ø(C) CASES INVOLVING INSURANCE COMPANIES.—In the 
case of an insurance company, or in which the largest 
United States subsidiary (as measured by total assets as 
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of the end of the previous calendar quarter) of a financial 
company is an insurance company, the Director of the Fed-
eral Insurance Office and the Board of Governors, at the 
request of the Secretary or on their own initiative, shall 
consider whether to make the written recommendation de-
scribed in paragraph (2) with respect to the financial com-
pany. Subject to the requirements in paragraph (2), such 
recommendation shall be made upon a vote of not fewer 
than 2⁄3 of the Board of Governors then serving and the af-
firmative approval of the Director of the Federal Insurance 
Office, and in consultation with the Corporation. 

ø(2) RECOMMENDATION REQUIRED.—Any written rec-
ommendation pursuant to paragraph (1) shall contain— 

ø(A) an evaluation of whether the financial company is 
in default or in danger of default; 

ø(B) a description of the effect that the default of the fi-
nancial company would have on financial stability in the 
United States; 

ø(C) a description of the effect that the default of the fi-
nancial company would have on economic conditions or fi-
nancial stability for low income, minority, or underserved 
communities; 

ø(D) a recommendation regarding the nature and the ex-
tent of actions to be taken under this title regarding the 
financial company; 

ø(E) an evaluation of the likelihood of a private sector 
alternative to prevent the default of the financial company; 

ø(F) an evaluation of why a case under the Bankruptcy 
Code is not appropriate for the financial company; 

ø(G) an evaluation of the effects on creditors, counter-
parties, and shareholders of the financial company and 
other market participants; and 

ø(H) an evaluation of whether the company satisfies the 
definition of a financial company under section 201. 

ø(b) DETERMINATION BY THE SECRETARY.—Notwithstanding any 
other provision of Federal or State law, the Secretary shall take ac-
tion in accordance with section 202(a)(1)(A), if, upon the written 
recommendation under subsection (a), the Secretary (in consulta-
tion with the President) determines that— 

ø(1) the financial company is in default or in danger of de-
fault; 

ø(2) the failure of the financial company and its resolution 
under otherwise applicable Federal or State law would have 
serious adverse effects on financial stability in the United 
States; 

ø(3) no viable private sector alternative is available to pre-
vent the default of the financial company; 

ø(4) any effect on the claims or interests of creditors, 
counterparties, and shareholders of the financial company and 
other market participants as a result of actions to be taken 
under this title is appropriate, given the impact that any ac-
tion taken under this title would have on financial stability in 
the United States; 

ø(5) any action under section 204 would avoid or mitigate 
such adverse effects, taking into consideration the effectiveness 
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of the action in mitigating potential adverse effects on the fi-
nancial system, the cost to the general fund of the Treasury, 
and the potential to increase excessive risk taking on the part 
of creditors, counterparties, and shareholders in the financial 
company; 

ø(6) a Federal regulatory agency has ordered the financial 
company to convert all of its convertible debt instruments that 
are subject to the regulatory order; and 

ø(7) the company satisfies the definition of a financial com-
pany under section 201. 

ø(c) DOCUMENTATION AND REVIEW.— 
ø(1) IN GENERAL.—The Secretary shall— 

ø(A) document any determination under subsection (b); 
ø(B) retain the documentation for review under para-

graph (2); and 
ø(C) notify the covered financial company and the Cor-

poration of such determination. 
ø(2) REPORT TO CONGRESS.—Not later than 24 hours after 

the date of appointment of the Corporation as receiver for a 
covered financial company, the Secretary shall provide written 
notice of the recommendations and determinations reached in 
accordance with subsections (a) and (b) to the Majority Leader 
and the Minority Leader of the Senate and the Speaker and 
the Minority Leader of the House of Representatives, the Com-
mittee on Banking, Housing, and Urban Affairs of the Senate, 
and the Committee on Financial Services of the House of Rep-
resentatives, which shall consist of a summary of the basis for 
the determination, including, to the extent available at the 
time of the determination— 

ø(A) the size and financial condition of the covered fi-
nancial company; 

ø(B) the sources of capital and credit support that were 
available to the covered financial company; 

ø(C) the operations of the covered financial company 
that could have had a significant impact on financial sta-
bility, markets, or both; 

ø(D) identification of the banks and financial companies 
which may be able to provide the services offered by the 
covered financial company; 

ø(E) any potential international ramifications of resolu-
tion of the covered financial company under other applica-
ble insolvency law; 

ø(F) an estimate of the potential effect of the resolution 
of the covered financial company under other applicable in-
solvency law on the financial stability of the United States; 

ø(G) the potential effect of the appointment of a receiver 
by the Secretary on consumers; 

ø(H) the potential effect of the appointment of a receiver 
by the Secretary on the financial system, financial mar-
kets, and banks and other financial companies; and 

ø(I) whether resolution of the covered financial company 
under other applicable insolvency law would cause banks 
or other financial companies to experience severe liquidity 
distress. 

ø(3) REPORTS TO CONGRESS AND THE PUBLIC.— 
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ø(A) IN GENERAL.—Not later than 60 days after the date 
of appointment of the Corporation as receiver for a covered 
financial company, the Corporation shall file a report with 
the Committee on Banking, Housing, and Urban Affairs of 
the Senate and the Committee on Financial Services of the 
House of Representatives— 

ø(i) setting forth information on the financial condi-
tion of the covered financial company as of the date of 
the appointment, including a description of its assets 
and liabilities; 

ø(ii) describing the plan of, and actions taken by, the 
Corporation to wind down the covered financial com-
pany; 

ø(iii) explaining each instance in which the Corpora-
tion waived any applicable requirements of part 366 of 
title 12, Code of Federal Regulations (or any successor 
thereto) with respect to conflicts of interest by any 
person in the private sector who was retained to pro-
vide services to the Corporation in connection with 
such receivership; 

ø(iv) describing the reasons for the provision of any 
funding to the receivership out of the Fund; 

ø(v) setting forth the expected costs of the orderly 
liquidation of the covered financial company; 

ø(vi) setting forth the identity of any claimant that 
is treated in a manner different from other similarly 
situated claimants under subsection (b)(4), (d)(4), or 
(h)(5)(E), the amount of any additional payment to 
such claimant under subsection (d)(4), and the reason 
for any such action; and 

ø(vii) which report the Corporation shall publish on 
an online website maintained by the Corporation, sub-
ject to maintaining appropriate confidentiality. 

ø(B) AMENDMENTS.—The Corporation shall, on a timely 
basis, not less frequently than quarterly, amend or revise 
and resubmit the reports prepared under this paragraph, 
as necessary. 

ø(C) CONGRESSIONAL TESTIMONY.—The Corporation and 
the primary financial regulatory agency, if any, of the fi-
nancial company for which the Corporation was appointed 
receiver under this title shall appear before Congress, if 
requested, not later than 30 days after the date on which 
the Corporation first files the reports required under sub-
paragraph (A). 

ø(4) DEFAULT OR IN DANGER OF DEFAULT.—For purposes of 
this title, a financial company shall be considered to be in de-
fault or in danger of default if, as determined in accordance 
with subsection (b)— 

ø(A) a case has been, or likely will promptly be, com-
menced with respect to the financial company under the 
Bankruptcy Code; 

ø(B) the financial company has incurred, or is likely to 
incur, losses that will deplete all or substantially all of its 
capital, and there is no reasonable prospect for the com-
pany to avoid such depletion; 
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ø(C) the assets of the financial company are, or are like-
ly to be, less than its obligations to creditors and others; 
or 

ø(D) the financial company is, or is likely to be, unable 
to pay its obligations (other than those subject to a bona 
fide dispute) in the normal course of business. 

ø(5) GAO REVIEW.—The Comptroller General of the United 
States shall review and report to Congress on any determina-
tion under subsection (b), that results in the appointment of 
the Corporation as receiver, including— 

ø(A) the basis for the determination; 
ø(B) the purpose for which any action was taken pursu-

ant thereto; 
ø(C) the likely effect of the determination and such ac-

tion on the incentives and conduct of financial companies 
and their creditors, counterparties, and shareholders; and 

ø(D) the likely disruptive effect of the determination and 
such action on the reasonable expectations of creditors, 
counterparties, and shareholders, taking into account the 
impact any action under this title would have on financial 
stability in the United States, including whether the rights 
of such parties will be disrupted. 

ø(d) CORPORATION POLICIES AND PROCEDURES.—As soon as is 
practicable after the date of enactment of this Act, the Corporation 
shall establish policies and procedures that are acceptable to the 
Secretary governing the use of funds available to the Corporation 
to carry out this title, including the terms and conditions for the 
provision and use of funds under sections 204(d), 210(h)(2)(G)(iv), 
and 210(h)(9). 

ø(e) TREATMENT OF INSURANCE COMPANIES AND INSURANCE COM-
PANY SUBSIDIARIES.— 

ø(1) IN GENERAL.—Notwithstanding subsection (b), if an in-
surance company is a covered financial company or a sub-
sidiary or affiliate of a covered financial company, the liquida-
tion or rehabilitation of such insurance company, and any sub-
sidiary or affiliate of such company that is not excepted under 
paragraph (2), shall be conducted as provided under applicable 
State law. 

ø(2) EXCEPTION FOR SUBSIDIARIES AND AFFILIATES.—The re-
quirement of paragraph (1) shall not apply with respect to any 
subsidiary or affiliate of an insurance company that is not 
itself an insurance company. 

ø(3) BACKUP AUTHORITY.—Notwithstanding paragraph (1), 
with respect to a covered financial company described in para-
graph (1), if, after the end of the 60-day period beginning on 
the date on which a determination is made under section 
202(a) with respect to such company, the appropriate regu-
latory agency has not filed the appropriate judicial action in 
the appropriate State court to place such company into orderly 
liquidation or rehabilitation under the laws and requirements 
of the State, the Corporation shall have the authority to stand 
in the place of the appropriate regulatory agency and file the 
appropriate judicial action in the appropriate State court to 
place such company into orderly liquidation or rehabilitation 
under the laws and requirements of the State. 
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øSEC. 204. ORDERLY LIQUIDATION OF COVERED FINANCIAL COMPA-
NIES. 

ø(a) PURPOSE OF ORDERLY LIQUIDATION AUTHORITY.—It is the 
purpose of this title to provide the necessary authority to liquidate 
failing financial companies that pose a significant risk to the finan-
cial stability of the United States in a manner that mitigates such 
risk and minimizes moral hazard. The authority provided in this 
title shall be exercised in the manner that best fulfills such pur-
pose, so that— 

ø(1) creditors and shareholders will bear the losses of the fi-
nancial company; 

ø(2) management responsible for the condition of the finan-
cial company will not be retained; and 

ø(3) the Corporation and other appropriate agencies will take 
all steps necessary and appropriate to assure that all parties, 
including management, directors, and third parties, having re-
sponsibility for the condition of the financial company bear 
losses consistent with their responsibility, including actions for 
damages, restitution, and recoupment of compensation and 
other gains not compatible with such responsibility. 

ø(b) CORPORATION AS RECEIVER.—Upon the appointment of the 
Corporation under section 202, the Corporation shall act as the re-
ceiver for the covered financial company, with all of the rights and 
obligations set forth in this title. 

ø(c) CONSULTATION.—The Corporation, as receiver— 
ø(1) shall consult with the primary financial regulatory agen-

cy or agencies of the covered financial company and its covered 
subsidiaries for purposes of ensuring an orderly liquidation of 
the covered financial company; 

ø(2) may consult with, or under subsection (a)(1)(B)(v) or 
(a)(1)(L) of section 210, acquire the services of, any outside ex-
perts, as appropriate to inform and aid the Corporation in the 
orderly liquidation process; 

ø(3) shall consult with the primary financial regulatory agen-
cy or agencies of any subsidiaries of the covered financial com-
pany that are not covered subsidiaries, and coordinate with 
such regulators regarding the treatment of such solvent sub-
sidiaries and the separate resolution of any such insolvent sub-
sidiaries under other governmental authority, as appropriate; 
and 

ø(4) shall consult with the Commission and the Securities In-
vestor Protection Corporation in the case of any covered finan-
cial company for which the Corporation has been appointed as 
receiver that is a broker or dealer registered with the Commis-
sion under section 15(b) of the Securities Exchange Act of 1934 
(15 U.S.C. 78o(b)) and is a member of the Securities Investor 
Protection Corporation, for the purpose of determining whether 
to transfer to a bridge financial company organized by the Cor-
poration as receiver, without consent of any customer, cus-
tomer accounts of the covered financial company. 

ø(d) FUNDING FOR ORDERLY LIQUIDATION.—Upon its appointment 
as receiver for a covered financial company, and thereafter as the 
Corporation may, in its discretion, determine to be necessary or ap-
propriate, the Corporation may make available to the receivership, 
subject to the conditions set forth in section 206 and subject to the 
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plan described in section 210(n)(9), funds for the orderly liquidation 
of the covered financial company. All funds provided by the Cor-
poration under this subsection shall have a priority of claims under 
subparagraph (A) or (B) of section 210(b)(1), as applicable, includ-
ing funds used for— 

ø(1) making loans to, or purchasing any debt obligation of, 
the covered financial company or any covered subsidiary; 

ø(2) purchasing or guaranteeing against loss the assets of 
the covered financial company or any covered subsidiary, di-
rectly or through an entity established by the Corporation for 
such purpose; 

ø(3) assuming or guaranteeing the obligations of the covered 
financial company or any covered subsidiary to 1 or more third 
parties; 

ø(4) taking a lien on any or all assets of the covered financial 
company or any covered subsidiary, including a first priority 
lien on all unencumbered assets of the covered financial com-
pany or any covered subsidiary to secure repayment of any 
transactions conducted under this subsection, except that, if 
the covered financial company or covered subsidiary is an in-
surance company or a subsidiary of an insurance company, the 
Corporation— 

ø(A) shall promptly notify the State insurance authority 
for the insurance company of the intention to take such 
lien; and 

ø(B) may only take such lien— 
ø(i) to secure repayment of funds made available to 

such covered financial company or covered subsidiary; 
and 

ø(ii) if the Corporation determines, after consulta-
tion with the State insurance authority, that such lien 
will not unduly impede or delay the liquidation or re-
habilitation of the insurance company, or the recovery 
by its policyholders; 

ø(5) selling or transferring all, or any part, of such acquired 
assets, liabilities, or obligations of the covered financial com-
pany or any covered subsidiary; and 

ø(6) making payments pursuant to subsections (b)(4), (d)(4), 
and (h)(5)(E) of section 210. 

øSEC. 205. ORDERLY LIQUIDATION OF COVERED BROKERS AND DEAL-
ERS. 

ø(a) APPOINTMENT OF SIPC AS TRUSTEE.— 
ø(1) APPOINTMENT.—Upon the appointment of the Corpora-

tion as receiver for any covered broker or dealer, the Corpora-
tion shall appoint, without any need for court approval, the Se-
curities Investor Protection Corporation to act as trustee for 
the liquidation under the Securities Investor Protection Act of 
1970 (15 U.S.C. 78aaa et seq.) of the covered broker or dealer. 

ø(2) ACTIONS BY SIPC.— 
ø(A) FILING.—Upon appointment of SIPC under para-

graph (1), SIPC shall promptly file with any Federal dis-
trict court of competent jurisdiction specified in section 21 
or 27 of the Securities Exchange Act of 1934 (15 U.S.C. 
78u, 78aa), an application for a protective decree under the 
Securities Investor Protection Act of 1970 (15 U.S.C. 78aaa 
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et seq.) as to the covered broker or dealer. The Federal dis-
trict court shall accept and approve the filing, including 
outside of normal business hours, and shall immediately 
issue the protective decree as to the covered broker or 
dealer. 

ø(B) ADMINISTRATION BY SIPC.—Following entry of the 
protective decree, and except as otherwise provided in this 
section, the determination of claims and the liquidation of 
assets retained in the receivership of the covered broker or 
dealer and not transferred to the bridge financial company 
shall be administered under the Securities Investor Protec-
tion Act of 1970 (15 U.S.C. 78aaa et seq.) by SIPC, as 
trustee for the covered broker or dealer. 

ø(C) DEFINITION OF FILING DATE.—For purposes of the 
liquidation proceeding, the term ‘‘filing date’’ means the 
date on which the Corporation is appointed as receiver of 
the covered broker or dealer. 

ø(D) DETERMINATION OF CLAIMS.—As trustee for the cov-
ered broker or dealer, SIPC shall determine and satisfy, 
consistent with this title and with the Securities Investor 
Protection Act of 1970 (15 U.S.C. 78aaa et seq.), all claims 
against the covered broker or dealer arising on or before 
the filing date. 

ø(b) POWERS AND DUTIES OF SIPC.— 
ø(1) IN GENERAL.—Except as provided in this section, upon 

its appointment as trustee for the liquidation of a covered 
broker or dealer, SIPC shall have all of the powers and duties 
provided by the Securities Investor Protection Act of 1970 (15 
U.S.C. 78aaa et seq.), including, without limitation, all rights 
of action against third parties, and shall conduct such liquida-
tion in accordance with the terms of the Securities Investor 
Protection Act of 1970 (15 U.S.C. 78aaa et seq.), except that 
SIPC shall have no powers or duties with respect to assets and 
liabilities transferred by the Corporation from the covered 
broker or dealer to any bridge financial company established in 
accordance with this title. 

ø(2) LIMITATION OF POWERS.—The exercise by SIPC of pow-
ers and functions as trustee under subsection (a) shall not im-
pair or impede the exercise of the powers and duties of the 
Corporation with regard to— 

ø(A) any action, except as otherwise provided in this 
title— 

ø(i) to make funds available under section 204(d); 
ø(ii) to organize, establish, operate, or terminate any 

bridge financial company; 
ø(iii) to transfer assets and liabilities; 
ø(iv) to enforce or repudiate contracts; or 
ø(v) to take any other action relating to such bridge 

financial company under section 210; or 
ø(B) determining claims under subsection (e). 

ø(3) PROTECTIVE DECREE.—SIPC and the Corporation, in con-
sultation with the Commission, shall jointly determine the 
terms of the protective decree to be filed by SIPC with any 
court of competent jurisdiction under section 21 or 27 of the 
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Securities Exchange Act of 1934 (15 U.S.C. 78u, 78aa), as re-
quired by subsection (a). 

ø(4) QUALIFIED FINANCIAL CONTRACTS.—Notwithstanding any 
provision of the Securities Investor Protection Act of 1970 (15 
U.S.C. 78aaa et seq.) to the contrary (including section 
5(b)(2)(C) of that Act (15 U.S.C. 78eee(b)(2)(C))), the rights and 
obligations of any party to a qualified financial contract (as 
that term is defined in section 210(c)(8)) to which a covered 
broker or dealer for which the Corporation has been appointed 
receiver is a party shall be governed exclusively by section 210, 
including the limitations and restrictions contained in section 
210(c)(10)(B). 

ø(c) LIMITATION ON COURT ACTION.—Except as otherwise pro-
vided in this title, no court may take any action, including any ac-
tion pursuant to the Securities Investor Protection Act of 1970 (15 
U.S.C. 78aaa et seq.) or the Bankruptcy Code, to restrain or affect 
the exercise of powers or functions of the Corporation as receiver 
for a covered broker or dealer and any claims against the Corpora-
tion as such receiver shall be determined in accordance with sub-
section (e) and such claims shall be limited to money damages. 

ø(d) ACTIONS BY CORPORATION AS RECEIVER.— 
ø(1) IN GENERAL.—Notwithstanding any other provision of 

this title, no action taken by the Corporation as receiver with 
respect to a covered broker or dealer shall— 

ø(A) adversely affect the rights of a customer to cus-
tomer property or customer name securities; 

ø(B) diminish the amount or timely payment of net eq-
uity claims of customers; or 

ø(C) otherwise impair the recoveries provided to a cus-
tomer under the Securities Investor Protection Act of 1970 
(15 U.S.C. 78aaa et seq.). 

ø(2) NET PROCEEDS.—The net proceeds from any transfer, 
sale, or disposition of assets of the covered broker or dealer, or 
proceeds thereof by the Corporation as receiver for the covered 
broker or dealer shall be for the benefit of the estate of the cov-
ered broker or dealer, as provided in this title. 

ø(e) CLAIMS AGAINST THE CORPORATION AS RECEIVER.—Any claim 
against the Corporation as receiver for a covered broker or dealer 
for assets transferred to a bridge financial company established 
with respect to such covered broker or dealer— 

ø(1) shall be determined in accordance with section 210(a)(2); 
and 

ø(2) may be reviewed by the appropriate district or terri-
torial court of the United States in accordance with section 
210(a)(5). 

ø(f) SATISFACTION OF CUSTOMER CLAIMS.— 
ø(1) OBLIGATIONS TO CUSTOMERS.—Notwithstanding any 

other provision of this title, all obligations of a covered broker 
or dealer or of any bridge financial company established with 
respect to such covered broker or dealer to a customer relating 
to, or net equity claims based upon, customer property or cus-
tomer name securities shall be promptly discharged by SIPC, 
the Corporation, or the bridge financial company, as applicable, 
by the delivery of securities or the making of payments to or 
for the account of such customer, in a manner and in an 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00040 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



41 

amount at least as beneficial to the customer as would have 
been the case had the actual proceeds realized from the liq-
uidation of the covered broker or dealer under this title been 
distributed in a proceeding under the Securities Investor Pro-
tection Act of 1970 (15 U.S.C. 78aaa et seq.) without the ap-
pointment of the Corporation as receiver and without any 
transfer of assets or liabilities to a bridge financial company, 
and with a filing date as of the date on which the Corporation 
is appointed as receiver. 

ø(2) SATISFACTION OF CLAIMS BY SIPC.—SIPC, as trustee for 
a covered broker or dealer, shall satisfy customer claims in the 
manner and amount provided under the Securities Investor 
Protection Act of 1970 (15 U.S.C. 78aaa et seq.), as if the ap-
pointment of the Corporation as receiver had not occurred, and 
with a filing date as of the date on which the Corporation is 
appointed as receiver. The Corporation shall satisfy customer 
claims, to the extent that a customer would have received more 
securities or cash with respect to the allocation of customer 
property had the covered financial company been subject to a 
proceeding under the Securities Investor Protection Act (15 
U.S.C. 78aaa et seq.) without the appointment of the Corpora-
tion as receiver, and with a filing date as of the date on which 
the Corporation is appointed as receiver. 

ø(g) PRIORITIES.— 
ø(1) CUSTOMER PROPERTY.—As trustee for a covered broker 

or dealer, SIPC shall allocate customer property and deliver 
customer name securities in accordance with section 8(c) of the 
Securities Investor Protection Act of 1970 (15 U.S.C. 78fff-2(c)). 

ø(2) OTHER CLAIMS.—All claims other than those described in 
paragraph (1) (including any unpaid claim by a customer for 
the allowed net equity claim of such customer from customer 
property) shall be paid in accordance with the priorities in sec-
tion 210(b). 

ø(h) RULEMAKING.—The Commission and the Corporation, after 
consultation with SIPC, shall jointly issue rules to implement this 
section. 
øSEC. 206. MANDATORY TERMS AND CONDITIONS FOR ALL ORDERLY 

LIQUIDATION ACTIONS. 
øIn taking action under this title, the Corporation shall— 

ø(1) determine that such action is necessary for purposes of 
the financial stability of the United States, and not for the pur-
pose of preserving the covered financial company; 

ø(2) ensure that the shareholders of a covered financial com-
pany do not receive payment until after all other claims and 
the Fund are fully paid; 

ø(3) ensure that unsecured creditors bear losses in accord-
ance with the priority of claim provisions in section 210; 

ø(4) ensure that management responsible for the failed con-
dition of the covered financial company is removed (if such 
management has not already been removed at the time at 
which the Corporation is appointed receiver); 

ø(5) ensure that the members of the board of directors (or 
body performing similar functions) responsible for the failed 
condition of the covered financial company are removed, if such 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00041 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



42 

members have not already been removed at the time the Cor-
poration is appointed as receiver; and 

ø(6) not take an equity interest in or become a shareholder 
of any covered financial company or any covered subsidiary. 

øSEC. 207. DIRECTORS NOT LIABLE FOR ACQUIESCING IN APPOINT-
MENT OF RECEIVER. 

øThe members of the board of directors (or body performing simi-
lar functions) of a covered financial company shall not be liable to 
the shareholders or creditors thereof for acquiescing in or con-
senting in good faith to the appointment of the Corporation as re-
ceiver for the covered financial company under section 203. 
øSEC. 208. DISMISSAL AND EXCLUSION OF OTHER ACTIONS. 

ø(a) IN GENERAL.—Effective as of the date of the appointment of 
the Corporation as receiver for the covered financial company 
under section 202 or the appointment of SIPC as trustee for a cov-
ered broker or dealer under section 205, as applicable, any case or 
proceeding commenced with respect to the covered financial com-
pany under the Bankruptcy Code or the Securities Investor Protec-
tion Act of 1970 (15 U.S.C. 78aaa et seq.) shall be dismissed, upon 
notice to the bankruptcy court (with respect to a case commenced 
under the Bankruptcy Code), and upon notice to SIPC (with respect 
to a covered broker or dealer) and no such case or proceeding may 
be commenced with respect to a covered financial company at any 
time while the orderly liquidation is pending. 

ø(b) REVESTING OF ASSETS.—Effective as of the date of appoint-
ment of the Corporation as receiver, the assets of a covered finan-
cial company shall, to the extent they have vested in any entity 
other than the covered financial company as a result of any case 
or proceeding commenced with respect to the covered financial com-
pany under the Bankruptcy Code, the Securities Investor Protec-
tion Act of 1970 (15 U.S.C. 78aaa et seq.), or any similar provision 
of State liquidation or insolvency law applicable to the covered fi-
nancial company, revest in the covered financial company. 

ø(c) LIMITATION.—Notwithstanding subsections (a) and (b), any 
order entered or other relief granted by a bankruptcy court prior 
to the date of appointment of the Corporation as receiver shall con-
tinue with the same validity as if an orderly liquidation had not 
been commenced. 
øSEC. 209. RULEMAKING; NON-CONFLICTING LAW. 

øThe Corporation shall, in consultation with the Council, pre-
scribe such rules or regulations as the Corporation considers nec-
essary or appropriate to implement this title, including rules and 
regulations with respect to the rights, interests, and priorities of 
creditors, counterparties, security entitlement holders, or other per-
sons with respect to any covered financial company or any assets 
or other property of or held by such covered financial company, and 
address the potential for conflicts of interest between or among in-
dividual receiverships established under this title or under the 
Federal Deposit Insurance Act. To the extent possible, the Corpora-
tion shall seek to harmonize applicable rules and regulations pro-
mulgated under this section with the insolvency laws that would 
otherwise apply to a covered financial company. 
øSEC. 210. POWERS AND DUTIES OF THE CORPORATION. 

ø(a) POWERS AND AUTHORITIES.— 
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ø(1) GENERAL POWERS.— 
ø(A) SUCCESSOR TO COVERED FINANCIAL COMPANY.—The 

Corporation shall, upon appointment as receiver for a cov-
ered financial company under this title, succeed to— 

ø(i) all rights, titles, powers, and privileges of the 
covered financial company and its assets, and of any 
stockholder, member, officer, or director of such com-
pany; and 

ø(ii) title to the books, records, and assets of any 
previous receiver or other legal custodian of such cov-
ered financial company. 

ø(B) OPERATION OF THE COVERED FINANCIAL COMPANY 
DURING THE PERIOD OF ORDERLY LIQUIDATION.—The Cor-
poration, as receiver for a covered financial company, 
may— 

ø(i) take over the assets of and operate the covered 
financial company with all of the powers of the mem-
bers or shareholders, the directors, and the officers of 
the covered financial company, and conduct all busi-
ness of the covered financial company; 

ø(ii) collect all obligations and money owed to the 
covered financial company; 

ø(iii) perform all functions of the covered financial 
company, in the name of the covered financial com-
pany; 

ø(iv) manage the assets and property of the covered 
financial company, consistent with maximization of 
the value of the assets in the context of the orderly liq-
uidation; and 

ø(v) provide by contract for assistance in fulfilling 
any function, activity, action, or duty of the Corpora-
tion as receiver. 

ø(C) FUNCTIONS OF COVERED FINANCIAL COMPANY OFFI-
CERS, DIRECTORS, AND SHAREHOLDERS.—The Corporation 
may provide for the exercise of any function by any mem-
ber or stockholder, director, or officer of any covered finan-
cial company for which the Corporation has been ap-
pointed as receiver under this title. 

ø(D) ADDITIONAL POWERS AS RECEIVER.—The Corpora-
tion shall, as receiver for a covered financial company, and 
subject to all legally enforceable and perfected security in-
terests and all legally enforceable security entitlements in 
respect of assets held by the covered financial company, 
liquidate, and wind-up the affairs of a covered financial 
company, including taking steps to realize upon the assets 
of the covered financial company, in such manner as the 
Corporation deems appropriate, including through the sale 
of assets, the transfer of assets to a bridge financial com-
pany established under subsection (h), or the exercise of 
any other rights or privileges granted to the receiver under 
this section. 

ø(E) ADDITIONAL POWERS WITH RESPECT TO FAILING SUB-
SIDIARIES OF A COVERED FINANCIAL COMPANY.— 

ø(i) IN GENERAL.—In any case in which a receiver is 
appointed for a covered financial company under sec-
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tion 202, the Corporation may appoint itself as re-
ceiver of any covered subsidiary of the covered finan-
cial company that is organized under Federal law or 
the laws of any State, if the Corporation and the Sec-
retary jointly determine that— 

ø(I) the covered subsidiary is in default or in 
danger of default; 

ø(II) such action would avoid or mitigate serious 
adverse effects on the financial stability or eco-
nomic conditions of the United States; and 

ø(III) such action would facilitate the orderly 
liquidation of the covered financial company. 

ø(ii) TREATMENT AS COVERED FINANCIAL COMPANY.— 
If the Corporation is appointed as receiver of a covered 
subsidiary of a covered financial company under 
clause (i), the covered subsidiary shall thereafter be 
considered a covered financial company under this 
title, and the Corporation shall thereafter have all the 
powers and rights with respect to that covered sub-
sidiary as it has with respect to a covered financial 
company under this title. 

ø(F) ORGANIZATION OF BRIDGE COMPANIES.—The Cor-
poration, as receiver for a covered financial company, may 
organize a bridge financial company under subsection (h). 

ø(G) MERGER; TRANSFER OF ASSETS AND LIABILITIES.— 
ø(i) IN GENERAL.—Subject to clauses (ii) and (iii), the 

Corporation, as receiver for a covered financial com-
pany, may— 

ø(I) merge the covered financial company with 
another company; or 

ø(II) transfer any asset or liability of the cov-
ered financial company (including any assets and 
liabilities held by the covered financial company 
for security entitlement holders, any customer 
property, or any assets and liabilities associated 
with any trust or custody business) without ob-
taining any approval, assignment, or consent with 
respect to such transfer. 

ø(ii) FEDERAL AGENCY APPROVAL; ANTITRUST RE-
VIEW.—With respect to a transaction described in 
clause (i)(I) that requires approval by a Federal agen-
cy— 

ø(I) the transaction may not be consummated 
before the 5th calendar day after the date of ap-
proval by the Federal agency responsible for such 
approval; 

ø(II) if, in connection with any such approval, a 
report on competitive factors is required, the Fed-
eral agency responsible for such approval shall 
promptly notify the Attorney General of the 
United States of the proposed transaction, and the 
Attorney General shall provide the required report 
not later than 10 days after the date of the re-
quest; and 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00044 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



45 

ø(III) if notification under section 7A of the 
Clayton Act is required with respect to such trans-
action, then the required waiting period shall end 
on the 15th day after the date on which the Attor-
ney General and the Federal Trade Commission 
receive such notification, unless the waiting period 
is terminated earlier under subsection (b)(2) of 
such section 7A, or is extended pursuant to sub-
section (e)(2) of such section 7A. 

ø(iii) SETOFF.—Subject to the other provisions of this 
title, any transferee of assets from a receiver, includ-
ing a bridge financial company, shall be subject to 
such claims or rights as would prevail over the rights 
of such transferee in such assets under applicable non-
insolvency law. 

ø(H) PAYMENT OF VALID OBLIGATIONS.—The Corporation, 
as receiver for a covered financial company, shall, to the 
extent that funds are available, pay all valid obligations of 
the covered financial company that are due and payable at 
the time of the appointment of the Corporation as receiver, 
in accordance with the prescriptions and limitations of this 
title. 

ø(I) APPLICABLE NONINSOLVENCY LAW.—Except as may 
otherwise be provided in this title, the applicable noninsol-
vency law shall be determined by the noninsolvency choice 
of law rules otherwise applicable to the claims, rights, ti-
tles, persons, or entities at issue. 

ø(J) SUBPOENA AUTHORITY.— 
ø(i) IN GENERAL.—The Corporation, as receiver for a 

covered financial company, may, for purposes of car-
rying out any power, authority, or duty with respect to 
the covered financial company (including determining 
any claim against the covered financial company and 
determining and realizing upon any asset of any per-
son in the course of collecting money due the covered 
financial company), exercise any power established 
under section 8(n) of the Federal Deposit Insurance 
Act, as if the Corporation were the appropriate Fed-
eral banking agency for the covered financial com-
pany, and the covered financial company were an in-
sured depository institution. 

ø(ii) RULE OF CONSTRUCTION.—This subparagraph 
may not be construed as limiting any rights that the 
Corporation, in any capacity, might otherwise have to 
exercise any powers described in clause (i) or under 
any other provision of law. 

ø(K) INCIDENTAL POWERS.—The Corporation, as receiver 
for a covered financial company, may exercise all powers 
and authorities specifically granted to receivers under this 
title, and such incidental powers as shall be necessary to 
carry out such powers under this title. 

ø(L) UTILIZATION OF PRIVATE SECTOR.—In carrying out 
its responsibilities in the management and disposition of 
assets from the covered financial company, the Corpora-
tion, as receiver for a covered financial company, may uti-

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00045 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



46 

lize the services of private persons, including real estate 
and loan portfolio asset management, property manage-
ment, auction marketing, legal, and brokerage services, if 
such services are available in the private sector, and the 
Corporation determines that utilization of such services is 
practicable, efficient, and cost effective. 

ø(M) SHAREHOLDERS AND CREDITORS OF COVERED FINAN-
CIAL COMPANY.—Notwithstanding any other provision of 
law, the Corporation, as receiver for a covered financial 
company, shall succeed by operation of law to the rights, 
titles, powers, and privileges described in subparagraph 
(A), and shall terminate all rights and claims that the 
stockholders and creditors of the covered financial com-
pany may have against the assets of the covered financial 
company or the Corporation arising out of their status as 
stockholders or creditors, except for their right to payment, 
resolution, or other satisfaction of their claims, as per-
mitted under this section. The Corporation shall ensure 
that shareholders and unsecured creditors bear losses, con-
sistent with the priority of claims provisions under this 
section. 

ø(N) COORDINATION WITH FOREIGN FINANCIAL AUTHORI-
TIES.—The Corporation, as receiver for a covered financial 
company, shall coordinate, to the maximum extent pos-
sible, with the appropriate foreign financial authorities re-
garding the orderly liquidation of any covered financial 
company that has assets or operations in a country other 
than the United States. 

ø(O) RESTRICTION ON TRANSFERS.— 
ø(i) SELECTION OF ACCOUNTS FOR TRANSFER.—If the 

Corporation establishes one or more bridge financial 
companies with respect to a covered broker or dealer, 
the Corporation shall transfer to one of such bridge fi-
nancial companies, all customer accounts of the cov-
ered broker or dealer, and all associated customer 
name securities and customer property, unless the 
Corporation, after consulting with the Commission 
and SIPC, determines that— 

ø(I) the customer accounts, customer name secu-
rities, and customer property are likely to be 
promptly transferred to another broker or dealer 
that is registered with the Commission under sec-
tion 15(b) of the Securities Exchange Act of 1934 
(15 U.S.C. 73o(b)) and is a member of SIPC; or 

ø(II) the transfer of the accounts to a bridge fi-
nancial company would materially interfere with 
the ability of the Corporation to avoid or mitigate 
serious adverse effects on financial stability or 
economic conditions in the United States. 

ø(ii) TRANSFER OF PROPERTY.—SIPC, as trustee for 
the liquidation of the covered broker or dealer, and the 
Commission shall provide any and all reasonable as-
sistance necessary to complete such transfers by the 
Corporation. 
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ø(iii) CUSTOMER CONSENT AND COURT APPROVAL NOT 
REQUIRED.—Neither customer consent nor court ap-
proval shall be required to transfer any customer ac-
counts or associated customer name securities or cus-
tomer property to a bridge financial company in ac-
cordance with this section. 

ø(iv) NOTIFICATION OF SIPC AND SHARING OF INFOR-
MATION.—The Corporation shall identify to SIPC the 
customer accounts and associated customer name se-
curities and customer property transferred to the 
bridge financial company. The Corporation and SIPC 
shall cooperate in the sharing of any information nec-
essary for each entity to discharge its obligations 
under this title and under the Securities Investor Pro-
tection Act of 1970 (15 U.S.C. 78aaa et seq.) including 
by providing access to the books and records of the 
covered financial company and any bridge financial 
company established in accordance with this title. 

ø(2) DETERMINATION OF CLAIMS.— 
ø(A) IN GENERAL.—The Corporation, as receiver for a 

covered financial company, shall report on claims, as set 
forth in section 203(c)(3). Subject to paragraph (4) of this 
subsection, the Corporation, as receiver for a covered fi-
nancial company, shall determine claims in accordance 
with the requirements of this subsection and regulations 
prescribed under section 209. 

ø(B) NOTICE REQUIREMENTS.—The Corporation, as re-
ceiver for a covered financial company, in any case involv-
ing the liquidation or winding up of the affairs of a covered 
financial company, shall— 

ø(i) promptly publish a notice to the creditors of the 
covered financial company to present their claims, to-
gether with proof, to the receiver by a date specified 
in the notice, which shall be not earlier than 90 days 
after the date of publication of such notice; and 

ø(ii) republish such notice 1 month and 2 months, 
respectively, after the date of publication under clause 
(i). 

ø(C) MAILING REQUIRED.—The Corporation as receiver 
shall mail a notice similar to the notice published under 
clause (i) or (ii) of subparagraph (B), at the time of such 
publication, to any creditor shown on the books and 
records of the covered financial company— 

ø(i) at the last address of the creditor appearing in 
such books; 

ø(ii) in any claim filed by the claimant; or 
ø(iii) upon discovery of the name and address of a 

claimant not appearing on the books and records of 
the covered financial company, not later than 30 days 
after the date of the discovery of such name and ad-
dress. 

ø(3) PROCEDURES FOR RESOLUTION OF CLAIMS.— 
ø(A) DECISION PERIOD.— 

ø(i) IN GENERAL.—Prior to the 180th day after the 
date on which a claim against a covered financial com-
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pany is filed with the Corporation as receiver, or such 
later date as may be agreed as provided in clause (ii), 
the Corporation shall notify the claimant whether it 
allows or disallows the claim, in accordance with sub-
paragraphs (B), (C), and (D). 

ø(ii) EXTENSION OF TIME.—By written agreement ex-
ecuted not later than 180 days after the date on which 
a claim against a covered financial company is filed 
with the Corporation, the period described in clause (i) 
may be extended by written agreement between the 
claimant and the Corporation. Failure to notify the 
claimant of any disallowance within the time period 
set forth in clause (i), as it may be extended by agree-
ment under this clause, shall be deemed to be a dis-
allowance of such claim, and the claimant may file or 
continue an action in court, as provided in paragraph 
(4). 

ø(iii) MAILING OF NOTICE SUFFICIENT.—The require-
ments of clause (i) shall be deemed to be satisfied if 
the notice of any decision with respect to any claim is 
mailed to the last address of the claimant which ap-
pears— 

ø(I) on the books, records, or both of the covered 
financial company; 

ø(II) in the claim filed by the claimant; or 
ø(III) in documents submitted in proof of the 

claim. 
ø(iv) CONTENTS OF NOTICE OF DISALLOWANCE.—If 

the Corporation as receiver disallows any claim filed 
under clause (i), the notice to the claimant shall con-
tain— 

ø(I) a statement of each reason for the disallow-
ance; and 

ø(II) the procedures required to file or continue 
an action in court, as provided in paragraph (4). 

ø(B) ALLOWANCE OF PROVEN CLAIM.—The receiver shall 
allow any claim received by the receiver on or before the 
date specified in the notice under paragraph (2)(B)(i), 
which is proved to the satisfaction of the receiver. 

ø(C) DISALLOWANCE OF CLAIMS FILED AFTER END OF FIL-
ING PERIOD.— 

ø(i) IN GENERAL.—Except as provided in clause (ii), 
claims filed after the date specified in the notice pub-
lished under paragraph (2)(B)(i) shall be disallowed, 
and such disallowance shall be final. 

ø(ii) CERTAIN EXCEPTIONS.—Clause (i) shall not 
apply with respect to any claim filed by a claimant 
after the date specified in the notice published under 
paragraph (2)(B)(i), and such claim may be considered 
by the receiver under subparagraph (B), if— 

ø(I) the claimant did not receive notice of the 
appointment of the receiver in time to file such 
claim before such date; and 

ø(II) such claim is filed in time to permit pay-
ment of such claim. 
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ø(D) AUTHORITY TO DISALLOW CLAIMS.— 
ø(i) IN GENERAL.—The Corporation may disallow 

any portion of any claim by a creditor or claim of a se-
curity, preference, setoff, or priority which is not 
proved to the satisfaction of the Corporation. 

ø(ii) PAYMENTS TO UNDERSECURED CREDITORS.—In 
the case of a claim against a covered financial com-
pany that is secured by any property or other asset of 
such covered financial company, the receiver— 

ø(I) may treat the portion of such claim which 
exceeds an amount equal to the fair market value 
of such property or other asset as an unsecured 
claim; and 

ø(II) may not make any payment with respect to 
such unsecured portion of the claim, other than in 
connection with the disposition of all claims of un-
secured creditors of the covered financial com-
pany. 

ø(iii) EXCEPTIONS.—No provision of this paragraph 
shall apply with respect to— 

ø(I) any extension of credit from any Federal re-
serve bank, or the Corporation, to any covered fi-
nancial company; or 

ø(II) subject to clause (ii), any legally enforce-
able and perfected security interest in the assets 
of the covered financial company securing any 
such extension of credit. 

ø(E) LEGAL EFFECT OF FILING.— 
ø(i) STATUTE OF LIMITATIONS TOLLED.—For purposes 

of any applicable statute of limitations, the filing of a 
claim with the receiver shall constitute a commence-
ment of an action. 

ø(ii) NO PREJUDICE TO OTHER ACTIONS.—Subject to 
paragraph (8), the filing of a claim with the receiver 
shall not prejudice any right of the claimant to con-
tinue any action which was filed before the date of ap-
pointment of the receiver for the covered financial 
company. 

ø(4) JUDICIAL DETERMINATION OF CLAIMS.— 
ø(A) IN GENERAL.—Subject to subparagraph (B), a claim-

ant may file suit on a claim (or continue an action com-
menced before the date of appointment of the Corporation 
as receiver) in the district or territorial court of the United 
States for the district within which the principal place of 
business of the covered financial company is located (and 
such court shall have jurisdiction to hear such claim). 

ø(B) TIMING.—A claim under subparagraph (A) may be 
filed before the end of the 60-day period beginning on the 
earlier of— 

ø(i) the end of the period described in paragraph 
(3)(A)(i) (or, if extended by agreement of the Corpora-
tion and the claimant, the period described in para-
graph (3)(A)(ii)) with respect to any claim against a 
covered financial company for which the Corporation 
is receiver; or 
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ø(ii) the date of any notice of disallowance of such 
claim pursuant to paragraph (3)(A)(i). 

ø(C) STATUTE OF LIMITATIONS.—If any claimant fails to 
file suit on such claim (or to continue an action on such 
claim commenced before the date of appointment of the 
Corporation as receiver) prior to the end of the 60-day pe-
riod described in subparagraph (B), the claim shall be 
deemed to be disallowed (other than any portion of such 
claim which was allowed by the receiver) as of the end of 
such period, such disallowance shall be final, and the 
claimant shall have no further rights or remedies with re-
spect to such claim. 

ø(5) EXPEDITED DETERMINATION OF CLAIMS.— 
ø(A) PROCEDURE REQUIRED.—The Corporation shall es-

tablish a procedure for expedited relief outside of the 
claims process established under paragraph (3), for any 
claimant that alleges— 

ø(i) having a legally valid and enforceable or per-
fected security interest in property of a covered finan-
cial company or control of any legally valid and en-
forceable security entitlement in respect of any asset 
held by the covered financial company for which the 
Corporation has been appointed receiver; and 

ø(ii) that irreparable injury will occur if the claims 
procedure established under paragraph (3) is followed. 

ø(B) DETERMINATION PERIOD.—Prior to the end of the 
90-day period beginning on the date on which a claim is 
filed in accordance with the procedures established pursu-
ant to subparagraph (A), the Corporation shall— 

ø(i) determine— 
ø(I) whether to allow or disallow such claim, or 

any portion thereof; or 
ø(II) whether such claim should be determined 

pursuant to the procedures established pursuant 
to paragraph (3); 

ø(ii) notify the claimant of the determination; and 
ø(iii) if the claim is disallowed, provide a statement 

of each reason for the disallowance and the procedure 
for obtaining a judicial determination. 

ø(C) PERIOD FOR FILING OR RENEWING SUIT.—Any claim-
ant who files a request for expedited relief shall be per-
mitted to file suit (or continue a suit filed before the date 
of appointment of the Corporation as receiver seeking a de-
termination of the rights of the claimant with respect to 
such security interest (or such security entitlement) after 
the earlier of— 

ø(i) the end of the 90-day period beginning on the 
date of the filing of a request for expedited relief; or 

ø(ii) the date on which the Corporation denies the 
claim or a portion thereof. 

ø(D) STATUTE OF LIMITATIONS.—If an action described in 
subparagraph (C) is not filed, or the motion to renew a 
previously filed suit is not made, before the end of the 30- 
day period beginning on the date on which such action or 
motion may be filed in accordance with subparagraph (C), 
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the claim shall be deemed to be disallowed as of the end 
of such period (other than any portion of such claim which 
was allowed by the receiver), such disallowance shall be 
final, and the claimant shall have no further rights or rem-
edies with respect to such claim. 

ø(E) LEGAL EFFECT OF FILING.— 
ø(i) STATUTE OF LIMITATIONS TOLLED.—For purposes 

of any applicable statute of limitations, the filing of a 
claim with the receiver shall constitute a commence-
ment of an action. 

ø(ii) NO PREJUDICE TO OTHER ACTIONS.—Subject to 
paragraph (8), the filing of a claim with the receiver 
shall not prejudice any right of the claimant to con-
tinue any action which was filed before the appoint-
ment of the Corporation as receiver for the covered fi-
nancial company. 

ø(6) AGREEMENTS AGAINST INTEREST OF THE RECEIVER.—No 
agreement that tends to diminish or defeat the interest of the 
Corporation as receiver in any asset acquired by the receiver 
under this section shall be valid against the receiver, unless 
such agreement— 

ø(A) is in writing; 
ø(B) was executed by an authorized officer or representa-

tive of the covered financial company, or confirmed in the 
ordinary course of business by the covered financial com-
pany; and 

ø(C) has been, since the time of its execution, an official 
record of the company or the party claiming under the 
agreement provides documentation, acceptable to the re-
ceiver, of such agreement and its authorized execution or 
confirmation by the covered financial company. 

ø(7) PAYMENT OF CLAIMS.— 
ø(A) IN GENERAL.—Subject to subparagraph (B), the Cor-

poration as receiver may, in its discretion and to the ex-
tent that funds are available, pay creditor claims, in such 
manner and amounts as are authorized under this section, 
which are— 

ø(i) allowed by the receiver; 
ø(ii) approved by the receiver pursuant to a final de-

termination pursuant to paragraph (3) or (5), as appli-
cable; or 

ø(iii) determined by the final judgment of a court of 
competent jurisdiction. 

ø(B) LIMITATION.—A creditor shall, in no event, receive 
less than the amount that the creditor is entitled to re-
ceive under paragraphs (2) and (3) of subsection (d), as ap-
plicable. 

ø(C) PAYMENT OF DIVIDENDS ON CLAIMS.—The Corpora-
tion as receiver may, in its sole discretion, and to the ex-
tent otherwise permitted by this section, pay dividends on 
proven claims at any time, and no liability shall attach to 
the Corporation as receiver, by reason of any such pay-
ment or for failure to pay dividends to a claimant whose 
claim is not proved at the time of any such payment. 
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ø(D) RULEMAKING BY THE CORPORATION.—The Corpora-
tion may prescribe such rules, including definitions of 
terms, as the Corporation deems appropriate to establish 
an interest rate for or to make payments of post-insolvency 
interest to creditors holding proven claims against the re-
ceivership estate of a covered financial company, except 
that no such interest shall be paid until the Corporation 
as receiver has satisfied the principal amount of all cred-
itor claims. 

ø(8) SUSPENSION OF LEGAL ACTIONS.— 
ø(A) IN GENERAL.—After the appointment of the Cor-

poration as receiver for a covered financial company, the 
Corporation may request a stay in any judicial action or 
proceeding in which such covered financial company is or 
becomes a party, for a period of not to exceed 90 days. 

ø(B) GRANT OF STAY BY ALL COURTS REQUIRED.—Upon 
receipt of a request by the Corporation pursuant to sub-
paragraph (A), the court shall grant such stay as to all 
parties. 

ø(9) ADDITIONAL RIGHTS AND DUTIES.— 
ø(A) PRIOR FINAL ADJUDICATION.—The Corporation shall 

abide by any final, non-appealable judgment of any court 
of competent jurisdiction that was rendered before the ap-
pointment of the Corporation as receiver. 

ø(B) RIGHTS AND REMEDIES OF RECEIVER.—In the event 
of any appealable judgment, the Corporation as receiver 
shall— 

ø(i) have all the rights and remedies available to the 
covered financial company (before the date of appoint-
ment of the Corporation as receiver under section 202) 
and the Corporation, including removal to Federal 
court and all appellate rights; and 

ø(ii) not be required to post any bond in order to 
pursue such remedies. 

ø(C) NO ATTACHMENT OR EXECUTION.—No attachment or 
execution may be issued by any court upon assets in the 
possession of the Corporation as receiver for a covered fi-
nancial company. 

ø(D) LIMITATION ON JUDICIAL REVIEW.—Except as other-
wise provided in this title, no court shall have jurisdiction 
over— 

ø(i) any claim or action for payment from, or any ac-
tion seeking a determination of rights with respect to, 
the assets of any covered financial company for which 
the Corporation has been appointed receiver, including 
any assets which the Corporation may acquire from 
itself as such receiver; or 

ø(ii) any claim relating to any act or omission of 
such covered financial company or the Corporation as 
receiver. 

ø(E) DISPOSITION OF ASSETS.—In exercising any right, 
power, privilege, or authority as receiver in connection 
with any covered financial company for which the Corpora-
tion is acting as receiver under this section, the Corpora-
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tion shall, to the greatest extent practicable, conduct its 
operations in a manner that— 

ø(i) maximizes the net present value return from the 
sale or disposition of such assets; 

ø(ii) minimizes the amount of any loss realized in 
the resolution of cases; 

ø(iii) mitigates the potential for serious adverse ef-
fects to the financial system; 

ø(iv) ensures timely and adequate competition and 
fair and consistent treatment of offerors; and 

ø(v) prohibits discrimination on the basis of race, 
sex, or ethnic group in the solicitation and consider-
ation of offers. 

ø(10) STATUTE OF LIMITATIONS FOR ACTIONS BROUGHT BY RE-
CEIVER.— 

ø(A) IN GENERAL.—Notwithstanding any provision of any 
contract, the applicable statute of limitations with regard 
to any action brought by the Corporation as receiver for a 
covered financial company shall be— 

ø(i) in the case of any contract claim, the longer of— 
ø(I) the 6-year period beginning on the date on 

which the claim accrues; or 
ø(II) the period applicable under State law; and 

ø(ii) in the case of any tort claim, the longer of— 
ø(I) the 3-year period beginning on the date on 

which the claim accrues; or 
ø(II) the period applicable under State law. 

ø(B) DATE ON WHICH A CLAIM ACCRUES.—For purposes of 
subparagraph (A), the date on which the statute of limita-
tions begins to run on any claim described in subpara-
graph (A) shall be the later of— 

ø(i) the date of the appointment of the Corporation 
as receiver under this title; or 

ø(ii) the date on which the cause of action accrues. 
ø(C) REVIVAL OF EXPIRED STATE CAUSES OF ACTION.— 

ø(i) IN GENERAL.—In the case of any tort claim de-
scribed in clause (ii) for which the applicable statute 
of limitations under State law has expired not more 
than 5 years before the date of appointment of the 
Corporation as receiver for a covered financial com-
pany, the Corporation may bring an action as receiver 
on such claim without regard to the expiration of the 
statute of limitations. 

ø(ii) CLAIMS DESCRIBED.—A tort claim referred to in 
clause (i) is a claim arising from fraud, intentional 
misconduct resulting in unjust enrichment, or inten-
tional misconduct resulting in substantial loss to the 
covered financial company. 

ø(11) AVOIDABLE TRANSFERS.— 
ø(A) FRAUDULENT TRANSFERS.—The Corporation, as re-

ceiver for any covered financial company, may avoid a 
transfer of any interest of the covered financial company 
in property, or any obligation incurred by the covered fi-
nancial company, that was made or incurred at or within 
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2 years before the date on which the Corporation was ap-
pointed receiver, if— 

ø(i) the covered financial company voluntarily or in-
voluntarily— 

ø(I) made such transfer or incurred such obliga-
tion with actual intent to hinder, delay, or defraud 
any entity to which the covered financial company 
was or became, on or after the date on which such 
transfer was made or such obligation was in-
curred, indebted; or 

ø(II) received less than a reasonably equivalent 
value in exchange for such transferor obligation; 
and 

ø(ii) the covered financial company voluntarily or in-
voluntarily— 

ø(I) was insolvent on the date that such transfer 
was made or such obligation was incurred, or be-
came insolvent as a result of such transfer or obli-
gation; 

ø(II) was engaged in business or a transaction, 
or was about to engage in business or a trans-
action, for which any property remaining with the 
covered financial company was an unreasonably 
small capital; 

ø(III) intended to incur, or believed that the cov-
ered financial company would incur, debts that 
would be beyond the ability of the covered finan-
cial company to pay as such debts matured; or 

ø(IV) made such transfer to or for the benefit of 
an insider, or incurred such obligation to or for 
the benefit of an insider, under an employment 
contract and not in the ordinary course of busi-
ness. 

ø(B) PREFERENTIAL TRANSFERS.—The Corporation as re-
ceiver for any covered financial company may avoid a 
transfer of an interest of the covered financial company in 
property— 

ø(i) to or for the benefit of a creditor; 
ø(ii) for or on account of an antecedent debt that 

was owed by the covered financial company before the 
transfer was made; 

ø(iii) that was made while the covered financial com-
pany was insolvent; 

ø(iv) that was made— 
ø(I) 90 days or less before the date on which the 

Corporation was appointed receiver; or 
ø(II) more than 90 days, but less than 1 year be-

fore the date on which the Corporation was ap-
pointed receiver, if such creditor at the time of the 
transfer was an insider; and 

ø(v) that enables the creditor to receive more than 
the creditor would receive if— 

ø(I) the covered financial company had been liq-
uidated under chapter 7 of the Bankruptcy Code; 

ø(II) the transfer had not been made; and 
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ø(III) the creditor received payment of such debt 
to the extent provided by the provisions of chapter 
7 of the Bankruptcy Code. 

ø(C) POST-RECEIVERSHIP TRANSACTIONS.—The Corpora-
tion as receiver for any covered financial company may 
avoid a transfer of property of the receivership that oc-
curred after the Corporation was appointed receiver that 
was not authorized under this title by the Corporation as 
receiver. 

ø(D) RIGHT OF RECOVERY.—To the extent that a transfer 
is avoided under subparagraph (A), (B), or (C), the Cor-
poration may recover, for the benefit of the covered finan-
cial company, the property transferred or, if a court so or-
ders, the value of such property (at the time of such trans-
fer) from— 

ø(i) the initial transferee of such transfer or the per-
son for whose benefit such transfer was made; or 

ø(ii) any immediate or mediate transferee of any 
such initial transferee. 

ø(E) RIGHTS OF TRANSFEREE OR OBLIGEE.—The Corpora-
tion may not recover under subparagraph (D)(ii) from— 

ø(i) any transferee that takes for value, including in 
satisfaction of or to secure a present or antecedent 
debt, in good faith, and without knowledge of the 
voidability of the transfer avoided; or 

ø(ii) any immediate or mediate good faith transferee 
of such transferee. 

ø(F) DEFENSES.—Subject to the other provisions of this 
title— 

ø(i) a transferee or obligee from which the Corpora-
tion seeks to recover a transfer or to avoid an obliga-
tion under subparagraph (A), (B), (C), or (D) shall 
have the same defenses available to a transferee or ob-
ligee from which a trustee seeks to recover a transfer 
or avoid an obligation under sections 547, 548, and 
549 of the Bankruptcy Code; and 

ø(ii) the authority of the Corporation to recover a 
transfer or avoid an obligation shall be subject to sub-
sections (b) and (c) of section 546, section 547(c), and 
section 548(c) of the Bankruptcy Code. 

ø(G) RIGHTS UNDER THIS SECTION.—The rights of the 
Corporation as receiver under this section shall be supe-
rior to any rights of a trustee or any other party (other 
than a Federal agency) under the Bankruptcy Code. 

ø(H) RULES OF CONSTRUCTION; DEFINITIONS.—For pur-
poses of— 

ø(i) subparagraphs (A) and (B)— 
ø(I) the term ‘‘insider’’ has the same meaning as 

in section 101(31) of the Bankruptcy Code; 
ø(II) a transfer is made when such transfer is so 

perfected that a bona fide purchaser from the cov-
ered financial company against whom applicable 
law permits such transfer to be perfected cannot 
acquire an interest in the property transferred 
that is superior to the interest in such property of 

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00055 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



56 

the transferee, but if such transfer is not so per-
fected before the date on which the Corporation is 
appointed as receiver for the covered financial 
company, such transfer is made immediately be-
fore the date of such appointment; and 

ø(III) the term ‘‘value’’ means property, or satis-
faction or securing of a present or antecedent debt 
of the covered financial company, but does not in-
clude an unperformed promise to furnish support 
to the covered financial company; and 

ø(ii) subparagraph (B)— 
ø(I) the covered financial company is presumed 

to have been insolvent on and during the 90-day 
period immediately preceding the date of appoint-
ment of the Corporation as receiver; and 

ø(II) the term ‘‘insolvent’’ has the same meaning 
as in section 101(32) of the Bankruptcy Code. 

ø(12) SETOFF.— 
ø(A) GENERALLY.—Except as otherwise provided in this 

title, any right of a creditor to offset a mutual debt owed 
by the creditor to any covered financial company that 
arose before the Corporation was appointed as receiver for 
the covered financial company against a claim of such 
creditor may be asserted if enforceable under applicable 
noninsolvency law, except to the extent that— 

ø(i) the claim of the creditor against the covered fi-
nancial company is disallowed; 

ø(ii) the claim was transferred, by an entity other 
than the covered financial company, to the creditor— 

ø(I) after the Corporation was appointed as re-
ceiver of the covered financial company; or 

ø(II)(aa) after the 90-day period preceding the 
date on which the Corporation was appointed as 
receiver for the covered financial company; and 

ø(bb) while the covered financial company 
was insolvent (except for a setoff in connec-
tion with a qualified financial contract); or 

ø(iii) the debt owed to the covered financial company 
was incurred by the covered financial company— 

ø(I) after the 90-day period preceding the date 
on which the Corporation was appointed as re-
ceiver for the covered financial company; 

ø(II) while the covered financial company was 
insolvent; and 

ø(III) for the purpose of obtaining a right of 
setoff against the covered financial company (ex-
cept for a setoff in connection with a qualified fi-
nancial contract). 

ø(B) INSUFFICIENCY.— 
ø(i) IN GENERAL.—Except with respect to a setoff in 

connection with a qualified financial contract, if a 
creditor offsets a mutual debt owed to the covered fi-
nancial company against a claim of the covered finan-
cial company on or within the 90-day period preceding 
the date on which the Corporation is appointed as re-
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ceiver for the covered financial company, the Corpora-
tion may recover from the creditor the amount so off-
set, to the extent that any insufficiency on the date of 
such setoff is less than the insufficiency on the later 
of— 

ø(I) the date that is 90 days before the date on 
which the Corporation is appointed as receiver for 
the covered financial company; or 

ø(II) the first day on which there is an insuffi-
ciency during the 90-day period preceding the date 
on which the Corporation is appointed as receiver 
for the covered financial company. 

ø(ii) DEFINITION OF INSUFFICIENCY.—In this sub-
paragraph, the term ‘‘insufficiency’’ means the 
amount, if any, by which a claim against the covered 
financial company exceeds a mutual debt owed to the 
covered financial company by the holder of such claim. 

ø(C) INSOLVENCY.—The term ‘‘insolvent’’ has the same 
meaning as in section 101(32) of the Bankruptcy Code. 

ø(D) PRESUMPTION OF INSOLVENCY.—For purposes of this 
paragraph, the covered financial company is presumed to 
have been insolvent on and during the 90-day period pre-
ceding the date of appointment of the Corporation as re-
ceiver. 

ø(E) LIMITATION.—Nothing in this paragraph (12) shall 
be the basis for any right of setoff where no such right ex-
ists under applicable noninsolvency law. 

ø(F) PRIORITY CLAIM.—Except as otherwise provided in 
this title, the Corporation as receiver for the covered finan-
cial company may sell or transfer any assets free and clear 
of the setoff rights of any party, except that such party 
shall be entitled to a claim, subordinate to the claims pay-
able under subparagraphs (A), (B), (C), and (D) of sub-
section (b)(1), but senior to all other unsecured liabilities 
defined in subsection (b)(1)(E), in an amount equal to the 
value of such setoff rights. 

ø(13) ATTACHMENT OF ASSETS AND OTHER INJUNCTIVE RE-
LIEF.—Subject to paragraph (14), any court of competent juris-
diction may, at the request of the Corporation as receiver for 
a covered financial company, issue an order in accordance with 
Rule 65 of the Federal Rules of Civil Procedure, including an 
order placing the assets of any person designated by the Cor-
poration under the control of the court and appointing a trust-
ee to hold such assets. 

ø(14) STANDARDS.— 
ø(A) SHOWING.—Rule 65 of the Federal Rules of Civil 

Procedure shall apply with respect to any proceeding 
under paragraph (13), without regard to the requirement 
that the applicant show that the injury, loss, or damage is 
irreparable and immediate. 

ø(B) STATE PROCEEDING.—If, in the case of any pro-
ceeding in a State court, the court determines that rules 
of civil procedure available under the laws of the State 
provide substantially similar protections of the right of the 
parties to due process as provided under Rule 65 (as modi-
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fied with respect to such proceeding by subparagraph (A)), 
the relief sought by the Corporation pursuant to paragraph 
(14) may be requested under the laws of such State. 

ø(15) TREATMENT OF CLAIMS ARISING FROM BREACH OF CON-
TRACTS EXECUTED BY THE CORPORATION AS RECEIVER.—Not-
withstanding any other provision of this title, any final and 
non-appealable judgment for monetary damages entered 
against the Corporation as receiver for a covered financial com-
pany for the breach of an agreement executed or approved by 
the Corporation after the date of its appointment shall be paid 
as an administrative expense of the receiver. Nothing in this 
paragraph shall be construed to limit the power of a receiver 
to exercise any rights under contract or law, including to ter-
minate, breach, cancel, or otherwise discontinue such agree-
ment. 

ø(16) ACCOUNTING AND RECORDKEEPING REQUIREMENTS.— 
ø(A) IN GENERAL.—The Corporation as receiver for a cov-

ered financial company shall, consistent with the account-
ing and reporting practices and procedures established by 
the Corporation, maintain a full accounting of each receiv-
ership or other disposition of any covered financial com-
pany. 

ø(B) ANNUAL ACCOUNTING OR REPORT.—With respect to 
each receivership to which the Corporation is appointed, 
the Corporation shall make an annual accounting or re-
port, as appropriate, available to the Secretary and the 
Comptroller General of the United States. 

ø(C) AVAILABILITY OF REPORTS.—Any report prepared 
pursuant to subparagraph (B) and section 203(c)(3) shall 
be made available to the public by the Corporation. 

ø(D) RECORDKEEPING REQUIREMENT.— 
ø(i) IN GENERAL.—The Corporation shall prescribe 

such regulations and establish such retention sched-
ules as are necessary to maintain the documents and 
records of the Corporation generated in exercising the 
authorities of this title and the records of a covered fi-
nancial company for which the Corporation is ap-
pointed receiver, with due regard for— 

ø(I) the avoidance of duplicative record reten-
tion; and 

ø(II) the expected evidentiary needs of the Cor-
poration as receiver for a covered financial com-
pany and the public regarding the records of cov-
ered financial companies. 

ø(ii) RETENTION OF RECORDS.—Unless otherwise re-
quired by applicable Federal law or court order, the 
Corporation may not, at any time, destroy any records 
that are subject to clause (i). 

ø(iii) RECORDS DEFINED.—As used in this subpara-
graph, the terms ‘‘records’’ and ‘‘records of a covered fi-
nancial company’’ mean any document, book, paper, 
map, photograph, microfiche, microfilm, computer or 
electronically-created record generated or maintained 
by the covered financial company in the course of and 
necessary to its transaction of business. 
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ø(b) PRIORITY OF EXPENSES AND UNSECURED CLAIMS.— 
ø(1) IN GENERAL.—Unsecured claims against a covered finan-

cial company, or the Corporation as receiver for such covered 
financial company under this section, that are proven to the 
satisfaction of the receiver shall have priority in the following 
order: 

ø(A) Administrative expenses of the receiver. 
ø(B) Any amounts owed to the United States, unless the 

United States agrees or consents otherwise. 
ø(C) Wages, salaries, or commissions, including vacation, 

severance, and sick leave pay earned by an individual 
(other than an individual described in subparagraph (G)), 
but only to the extent of 11,725 for each individual (as in-
dexed for inflation, by regulation of the Corporation) 
earned not later than 180 days before the date of appoint-
ment of the Corporation as receiver. 

ø(D) Contributions owed to employee benefit plans aris-
ing from services rendered not later than 180 days before 
the date of appointment of the Corporation as receiver, to 
the extent of the number of employees covered by each 
such plan, multiplied by 11,725 (as indexed for inflation, 
by regulation of the Corporation), less the aggregate 
amount paid to such employees under subparagraph (C), 
plus the aggregate amount paid by the receivership on be-
half of such employees to any other employee benefit plan. 

ø(E) Any other general or senior liability of the covered 
financial company (which is not a liability described under 
subparagraph (F), (G), or (H)). 

ø(F) Any obligation subordinated to general creditors 
(which is not an obligation described under subparagraph 
(G) or (H)). 

ø(G) Any wages, salaries, or commissions, including va-
cation, severance, and sick leave pay earned, owed to sen-
ior executives and directors of the covered financial com-
pany. 

ø(H) Any obligation to shareholders, members, general 
partners, limited partners, or other persons, with interests 
in the equity of the covered financial company arising as 
a result of their status as shareholders, members, general 
partners, limited partners, or other persons with interests 
in the equity of the covered financial company. 

ø(2) POST-RECEIVERSHIP FINANCING PRIORITY.—In the event 
that the Corporation, as receiver for a covered financial com-
pany, is unable to obtain unsecured credit for the covered fi-
nancial company from commercial sources, the Corporation as 
receiver may obtain credit or incur debt on the part of the cov-
ered financial company, which shall have priority over any or 
all administrative expenses of the receiver under paragraph 
(1)(A). 

ø(3) CLAIMS OF THE UNITED STATES.—Unsecured claims of 
the United States shall, at a minimum, have a higher priority 
than liabilities of the covered financial company that count as 
regulatory capital. 

ø(4) CREDITORS SIMILARLY SITUATED.—All claimants of a cov-
ered financial company that are similarly situated under para-
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graph (1) shall be treated in a similar manner, except that the 
Corporation may take any action (including making payments, 
subject to subsection (o)(1)(D)(i)) that does not comply with this 
subsection, if— 

ø(A) the Corporation determines that such action is nec-
essary— 

ø(i) to maximize the value of the assets of the cov-
ered financial company; 

ø(ii) to initiate and continue operations essential to 
implementation of the receivership or any bridge fi-
nancial company; 

ø(iii) to maximize the present value return from the 
sale or other disposition of the assets of the covered fi-
nancial company; or 

ø(iv) to minimize the amount of any loss realized 
upon the sale or other disposition of the assets of the 
covered financial company; and 

ø(B) all claimants that are similarly situated under 
paragraph (1) receive not less than the amount provided in 
paragraphs (2) and (3) of subsection (d). 

ø(5) SECURED CLAIMS UNAFFECTED.—This section shall not 
affect secured claims or security entitlements in respect of as-
sets or property held by the covered financial company, except 
to the extent that the security is insufficient to satisfy the 
claim, and then only with regard to the difference between the 
claim and the amount realized from the security. 

ø(6) PRIORITY OF EXPENSES AND UNSECURED CLAIMS IN THE 
ORDERLY LIQUIDATION OF SIPC MEMBER.—Where the Corpora-
tion is appointed as receiver for a covered broker or dealer, un-
secured claims against such covered broker or dealer, or the 
Corporation as receiver for such covered broker or dealer under 
this section, that are proven to the satisfaction of the receiver 
under section 205(e), shall have the priority prescribed in para-
graph (1), except that— 

ø(A) SIPC shall be entitled to recover administrative ex-
penses incurred in performing its responsibilities under 
section 205 on an equal basis with the Corporation, in ac-
cordance with paragraph (1)(A); 

ø(B) the Corporation shall be entitled to recover any 
amounts paid to customers or to SIPC pursuant to section 
205(f), in accordance with paragraph (1)(B); 

ø(C) SIPC shall be entitled to recover any amounts paid 
out of the SIPC Fund to meet its obligations under section 
205 and under the Securities Investor Protection Act of 
1970 (15 U.S.C. 78aaa et seq.), which claim shall be subor-
dinate to the claims payable under subparagraphs (A) and 
(B) of paragraph (1), but senior to all other claims; and 

ø(D) the Corporation may, after paying any proven 
claims to customers under section 205 and the Securities 
Investor Protection Act of 1970 (15 U.S.C. 78aaa et seq.), 
and as provided above, pay dividends on other proven 
claims, in its discretion, and to the extent that funds are 
available, in accordance with the priorities set forth in 
paragraph (1). 
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ø(c) PROVISIONS RELATING TO CONTRACTS ENTERED INTO BEFORE 
APPOINTMENT OF RECEIVER.— 

ø(1) AUTHORITY TO REPUDIATE CONTRACTS.—In addition to 
any other rights that a receiver may have, the Corporation as 
receiver for any covered financial company may disaffirm or re-
pudiate any contract or lease— 

ø(A) to which the covered financial company is a party; 
ø(B) the performance of which the Corporation as re-

ceiver, in the discretion of the Corporation, determines to 
be burdensome; and 

ø(C) the disaffirmance or repudiation of which the Cor-
poration as receiver determines, in the discretion of the 
Corporation, will promote the orderly administration of the 
affairs of the covered financial company. 

ø(2) TIMING OF REPUDIATION.—The Corporation, as receiver 
for any covered financial company, shall determine whether or 
not to exercise the rights of repudiation under this section 
within a reasonable period of time. 

ø(3) CLAIMS FOR DAMAGES FOR REPUDIATION.— 
ø(A) IN GENERAL.—Except as provided in paragraphs (4), 

(5), and (6) and in subparagraphs (C), (D), and (E) of this 
paragraph, the liability of the Corporation as receiver for 
a covered financial company for the disaffirmance or repu-
diation of any contract pursuant to paragraph (1) shall 
be— 

ø(i) limited to actual direct compensatory damages; 
and 

ø(ii) determined as of— 
ø(I) the date of the appointment of the Corpora-

tion as receiver; or 
ø(II) in the case of any contract or agreement 

referred to in paragraph (8), the date of the 
disaffirmance or repudiation of such contract or 
agreement. 

ø(B) NO LIABILITY FOR OTHER DAMAGES.—For purposes of 
subparagraph (A), the term ‘‘actual direct compensatory 
damages’’ does not include— 

ø(i) punitive or exemplary damages; 
ø(ii) damages for lost profits or opportunity; or 
ø(iii) damages for pain and suffering. 

ø(C) MEASURE OF DAMAGES FOR REPUDIATION OF QUALI-
FIED FINANCIAL CONTRACTS.—In the case of any qualified 
financial contract or agreement to which paragraph (8) ap-
plies, compensatory damages shall be— 

ø(i) deemed to include normal and reasonable costs 
of cover or other reasonable measures of damages uti-
lized in the industries for such contract and agreement 
claims; and 

ø(ii) paid in accordance with this paragraph and 
subsection (d), except as otherwise specifically pro-
vided in this subsection. 

ø(D) MEASURE OF DAMAGES FOR REPUDIATION OR 
DISAFFIRMANCE OF DEBT OBLIGATION.—In the case of any 
debt for borrowed money or evidenced by a security, actual 
direct compensatory damages shall be no less than the 
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amount lent plus accrued interest plus any accreted origi-
nal issue discount as of the date the Corporation was ap-
pointed receiver of the covered financial company and, to 
the extent that an allowed secured claim is secured by 
property the value of which is greater than the amount of 
such claim and any accrued interest through the date of 
repudiation or disaffirmance, such accrued interest pursu-
ant to paragraph (1). 

ø(E) MEASURE OF DAMAGES FOR REPUDIATION OR 
DISAFFIRMANCE OF CONTINGENT OBLIGATION.—In the case 
of any contingent obligation of a covered financial company 
consisting of any obligation under a guarantee, letter of 
credit, loan commitment, or similar credit obligation, the 
Corporation may, by rule or regulation, prescribe that ac-
tual direct compensatory damages shall be no less than 
the estimated value of the claim as of the date the Cor-
poration was appointed receiver of the covered financial 
company, as such value is measured based on the likeli-
hood that such contingent claim would become fixed and 
the probable magnitude thereof. 

ø(4) LEASES UNDER WHICH THE COVERED FINANCIAL COMPANY 
IS THE LESSEE.— 

ø(A) IN GENERAL.—If the Corporation as receiver dis-
affirms or repudiates a lease under which the covered fi-
nancial company is the lessee, the receiver shall not be lia-
ble for any damages (other than damages determined pur-
suant to subparagraph (B)) for the disaffirmance or repudi-
ation of such lease. 

ø(B) PAYMENTS OF RENT.—Notwithstanding subpara-
graph (A), the lessor under a lease to which subparagraph 
(A) would otherwise apply shall— 

ø(i) be entitled to the contractual rent accruing be-
fore the later of the date on which— 

ø(I) the notice of disaffirmance or repudiation is 
mailed; or 

ø(II) the disaffirmance or repudiation becomes 
effective, unless the lessor is in default or breach 
of the terms of the lease; 

ø(ii) have no claim for damages under any accelera-
tion clause or other penalty provision in the lease; and 

ø(iii) have a claim for any unpaid rent, subject to all 
appropriate offsets and defenses, due as of the date of 
the appointment which shall be paid in accordance 
with this paragraph and subsection (d). 

ø(5) LEASES UNDER WHICH THE COVERED FINANCIAL COMPANY 
IS THE LESSOR.— 

ø(A) IN GENERAL.—If the Corporation as receiver for a 
covered financial company repudiates an unexpired writ-
ten lease of real property of the covered financial company 
under which the covered financial company is the lessor 
and the lessee is not, as of the date of such repudiation, 
in default, the lessee under such lease may either— 

ø(i) treat the lease as terminated by such repudi-
ation; or 
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ø(ii) remain in possession of the leasehold interest 
for the balance of the term of the lease, unless the les-
see defaults under the terms of the lease after the 
date of such repudiation. 

ø(B) PROVISIONS APPLICABLE TO LESSEE REMAINING IN 
POSSESSION.—If any lessee under a lease described in sub-
paragraph (A) remains in possession of a leasehold interest 
pursuant to clause (ii) of subparagraph (A)— 

ø(i) the lessee— 
ø(I) shall continue to pay the contractual rent 

pursuant to the terms of the lease after the date 
of the repudiation of such lease; and 

ø(II) may offset against any rent payment which 
accrues after the date of the repudiation of the 
lease, any damages which accrue after such date 
due to the nonperformance of any obligation of the 
covered financial company under the lease after 
such date; and 

ø(ii) the Corporation as receiver shall not be liable 
to the lessee for any damages arising after such date 
as a result of the repudiation, other than the amount 
of any offset allowed under clause (i)(II). 

ø(6) CONTRACTS FOR THE SALE OF REAL PROPERTY.— 
ø(A) IN GENERAL.—If the receiver repudiates any con-

tract (which meets the requirements of subsection (a)(6)) 
for the sale of real property, and the purchaser of such real 
property under such contract is in possession and is not, 
as of the date of such repudiation, in default, such pur-
chaser may either— 

ø(i) treat the contract as terminated by such repudi-
ation; or 

ø(ii) remain in possession of such real property. 
ø(B) PROVISIONS APPLICABLE TO PURCHASER REMAINING 

IN POSSESSION.—If any purchaser of real property under 
any contract described in subparagraph (A) remains in 
possession of such property pursuant to clause (ii) of sub-
paragraph (A)— 

ø(i) the purchaser— 
ø(I) shall continue to make all payments due 

under the contract after the date of the repudi-
ation of the contract; and 

ø(II) may offset against any such payments any 
damages which accrue after such date due to the 
nonperformance (after such date) of any obligation 
of the covered financial company under the con-
tract; and 

ø(ii) the Corporation as receiver shall— 
ø(I) not be liable to the purchaser for any dam-

ages arising after such date as a result of the re-
pudiation, other than the amount of any offset al-
lowed under clause (i)(II); 

ø(II) deliver title to the purchaser in accordance 
with the provisions of the contract; and 
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ø(III) have no obligation under the contract 
other than the performance required under sub-
clause (II). 

ø(C) ASSIGNMENT AND SALE ALLOWED.— 
ø(i) IN GENERAL.—No provision of this paragraph 

shall be construed as limiting the right of the Corpora-
tion as receiver to assign the contract described in 
subparagraph (A) and sell the property, subject to the 
contract and the provisions of this paragraph. 

ø(ii) NO LIABILITY AFTER ASSIGNMENT AND SALE.—If 
an assignment and sale described in clause (i) is con-
summated, the Corporation as receiver shall have no 
further liability under the contract described in sub-
paragraph (A) or with respect to the real property 
which was the subject of such contract. 

ø(7) PROVISIONS APPLICABLE TO SERVICE CONTRACTS.— 
ø(A) SERVICES PERFORMED BEFORE APPOINTMENT.—In 

the case of any contract for services between any person 
and any covered financial company for which the Corpora-
tion has been appointed receiver, any claim of such person 
for services performed before the date of appointment shall 
be— 

ø(i) a claim to be paid in accordance with sub-
sections (a), (b), and (d); and 

ø(ii) deemed to have arisen as of the date on which 
the receiver was appointed. 

ø(B) SERVICES PERFORMED AFTER APPOINTMENT AND 
PRIOR TO REPUDIATION.—If, in the case of any contract for 
services described in subparagraph (A), the Corporation as 
receiver accepts performance by the other person before 
making any determination to exercise the right of repudi-
ation of such contract under this section— 

ø(i) the other party shall be paid under the terms of 
the contract for the services performed; and 

ø(ii) the amount of such payment shall be treated as 
an administrative expense of the receivership. 

ø(C) ACCEPTANCE OF PERFORMANCE NO BAR TO SUBSE-
QUENT REPUDIATION.—The acceptance by the Corporation 
as receiver for services referred to in subparagraph (B) in 
connection with a contract described in subparagraph (B) 
shall not affect the right of the Corporation as receiver to 
repudiate such contract under this section at any time 
after such performance. 

ø(8) CERTAIN QUALIFIED FINANCIAL CONTRACTS.— 
ø(A) RIGHTS OF PARTIES TO CONTRACTS.—Subject to sub-

section (a)(8) and paragraphs (9) and (10) of this sub-
section, and notwithstanding any other provision of this 
section, any other provision of Federal law, or the law of 
any State, no person shall be stayed or prohibited from ex-
ercising— 

ø(i) any right that such person has to cause the ter-
mination, liquidation, or acceleration of any qualified 
financial contract with a covered financial company 
which arises upon the date of appointment of the Cor-
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poration as receiver for such covered financial com-
pany or at any time after such appointment; 

ø(ii) any right under any security agreement or ar-
rangement or other credit enhancement related to one 
or more qualified financial contracts described in 
clause (i); or 

ø(iii) any right to offset or net out any termination 
value, payment amount, or other transfer obligation 
arising under or in connection with 1 or more con-
tracts or agreements described in clause (i), including 
any master agreement for such contracts or agree-
ments. 

ø(B) APPLICABILITY OF OTHER PROVISIONS.—Subsection 
(a)(8) shall apply in the case of any judicial action or pro-
ceeding brought against the Corporation as receiver re-
ferred to in subparagraph (A), or the subject covered finan-
cial company, by any party to a contract or agreement de-
scribed in subparagraph (A)(i) with such covered financial 
company. 

ø(C) CERTAIN TRANSFERS NOT AVOIDABLE.— 
ø(i) IN GENERAL.—Notwithstanding subsection 

(a)(11), (a)(12), or (c)(12), section 5242 of the Revised 
Statutes of the United States, or any other provision 
of Federal or State law relating to the avoidance of 
preferential or fraudulent transfers, the Corporation, 
whether acting as the Corporation or as receiver for a 
covered financial company, may not avoid any transfer 
of money or other property in connection with any 
qualified financial contract with a covered financial 
company. 

ø(ii) EXCEPTION FOR CERTAIN TRANSFERS.—Clause (i) 
shall not apply to any transfer of money or other prop-
erty in connection with any qualified financial contract 
with a covered financial company if the transferee had 
actual intent to hinder, delay, or defraud such com-
pany, the creditors of such company, or the Corpora-
tion as receiver appointed for such company. 

ø(D) CERTAIN CONTRACTS AND AGREEMENTS DEFINED.— 
For purposes of this subsection, the following definitions 
shall apply: 

ø(i) QUALIFIED FINANCIAL CONTRACT.—The term 
‘‘qualified financial contract’’ means any securities con-
tract, commodity contract, forward contract, repur-
chase agreement, swap agreement, and any similar 
agreement that the Corporation determines by regula-
tion, resolution, or order to be a qualified financial 
contract for purposes of this paragraph. 

ø(ii) SECURITIES CONTRACT.—The term ‘‘securities 
contract’’— 

ø(I) means a contract for the purchase, sale, or 
loan of a security, a certificate of deposit, a mort-
gage loan, any interest in a mortgage loan, a 
group or index of securities, certificates of deposit, 
or mortgage loans or interests therein (including 
any interest therein or based on the value there-
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of), or any option on any of the foregoing, includ-
ing any option to purchase or sell any such secu-
rity, certificate of deposit, mortgage loan, interest, 
group or index, or option, and including any re-
purchase or reverse repurchase transaction on any 
such security, certificate of deposit, mortgage loan, 
interest, group or index, or option (whether or not 
such repurchase or reverse repurchase transaction 
is a ‘‘repurchase agreement’’, as defined in clause 
(v)); 

ø(II) does not include any purchase, sale, or re-
purchase obligation under a participation in a 
commercial mortgage loan unless the Corporation 
determines by regulation, resolution, or order to 
include any such agreement within the meaning 
of such term; 

ø(III) means any option entered into on a na-
tional securities exchange relating to foreign cur-
rencies; 

ø(IV) means the guarantee (including by nova-
tion) by or to any securities clearing agency of any 
settlement of cash, securities, certificates of de-
posit, mortgage loans or interests therein, group 
or index of securities, certificates of deposit or 
mortgage loans or interests therein (including any 
interest therein or based on the value thereof) or 
an option on any of the foregoing, including any 
option to purchase or sell any such security, cer-
tificate of deposit, mortgage loan, interest, group 
or index, or option (whether or not such settle-
ment is in connection with any agreement or 
transaction referred to in subclauses (I) through 
(XII) (other than subclause (II))); 

ø(V) means any margin loan; 
ø(VI) means any extension of credit for the 

clearance or settlement of securities transactions; 
ø(VII) means any loan transaction coupled with 

a securities collar transaction, any prepaid securi-
ties forward transaction, or any total return swap 
transaction coupled with a securities sale trans-
action; 

ø(VIII) means any other agreement or trans-
action that is similar to any agreement or trans-
action referred to in this clause; 

ø(IX) means any combination of the agreements 
or transactions referred to in this clause; 

ø(X) means any option to enter into any agree-
ment or transaction referred to in this clause; 

ø(XI) means a master agreement that provides 
for an agreement or transaction referred to in any 
of subclauses (I) through (X), other than subclause 
(II), together with all supplements to any such 
master agreement, without regard to whether the 
master agreement provides for an agreement or 
transaction that is not a securities contract under 
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this clause, except that the master agreement 
shall be considered to be a securities contract 
under this clause only with respect to each agree-
ment or transaction under the master agreement 
that is referred to in any of subclauses (I) through 
(X), other than subclause (II); and 

ø(XII) means any security agreement or ar-
rangement or other credit enhancement related to 
any agreement or transaction referred to in this 
clause, including any guarantee or reimbursement 
obligation in connection with any agreement or 
transaction referred to in this clause. 

ø(iii) COMMODITY CONTRACT.—The term ‘‘commodity 
contract’’ means— 

ø(I) with respect to a futures commission mer-
chant, a contract for the purchase or sale of a 
commodity for future delivery on, or subject to the 
rules of, a contract market or board of trade; 

ø(II) with respect to a foreign futures commis-
sion merchant, a foreign future; 

ø(III) with respect to a leverage transaction 
merchant, a leverage transaction; 

ø(IV) with respect to a clearing organization, a 
contract for the purchase or sale of a commodity 
for future delivery on, or subject to the rules of, a 
contract market or board of trade that is cleared 
by such clearing organization, or commodity op-
tion traded on, or subject to the rules of, a con-
tract market or board of trade that is cleared by 
such clearing organization; 

ø(V) with respect to a commodity options dealer, 
a commodity option; 

ø(VI) any other agreement or transaction that is 
similar to any agreement or transaction referred 
to in this clause; 

ø(VII) any combination of the agreements or 
transactions referred to in this clause; 

ø(VIII) any option to enter into any agreement 
or transaction referred to in this clause; 

ø(IX) a master agreement that provides for an 
agreement or transaction referred to in any of 
subclauses (I) through (VIII), together with all 
supplements to any such master agreement, with-
out regard to whether the master agreement pro-
vides for an agreement or transaction that is not 
a commodity contract under this clause, except 
that the master agreement shall be considered to 
be a commodity contract under this clause only 
with respect to each agreement or transaction 
under the master agreement that is referred to in 
any of subclauses (I) through (VIII); or 

ø(X) any security agreement or arrangement or 
other credit enhancement related to any agree-
ment or transaction referred to in this clause, in-
cluding any guarantee or reimbursement obliga-
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tion in connection with any agreement or trans-
action referred to in this clause. 

ø(iv) FORWARD CONTRACT.—The term ‘‘forward con-
tract’’ means— 

ø(I) a contract (other than a commodity con-
tract) for the purchase, sale, or transfer of a com-
modity or any similar good, article, service, right, 
or interest which is presently or in the future be-
comes the subject of dealing in the forward con-
tract trade, or product or byproduct thereof, with 
a maturity date that is more than 2 days after the 
date on which the contract is entered into, includ-
ing a repurchase or reverse repurchase trans-
action (whether or not such repurchase or reverse 
repurchase transaction is a ‘‘repurchase agree-
ment’’, as defined in clause (v)), consignment, 
lease, swap, hedge transaction, deposit, loan, op-
tion, allocated transaction, unallocated trans-
action, or any other similar agreement; 

ø(II) any combination of agreements or trans-
actions referred to in subclauses (I) and (III); 

ø(III) any option to enter into any agreement or 
transaction referred to in subclause (I) or (II); 

ø(IV) a master agreement that provides for an 
agreement or transaction referred to in subclause 
(I), (II), or (III), together with all supplements to 
any such master agreement, without regard to 
whether the master agreement provides for an 
agreement or transaction that is not a forward 
contract under this clause, except that the master 
agreement shall be considered to be a forward 
contract under this clause only with respect to 
each agreement or transaction under the master 
agreement that is referred to in subclause (I), (II), 
or (III); or 

ø(V) any security agreement or arrangement or 
other credit enhancement related to any agree-
ment or transaction referred to in subclause (I), 
(II), (III), or (IV), including any guarantee or reim-
bursement obligation in connection with any 
agreement or transaction referred to in any such 
subclause. 

ø(v) REPURCHASE AGREEMENT.—The term ‘‘repur-
chase agreement’’ (which definition also applies to a 
reverse repurchase agreement)— 

ø(I) means an agreement, including related 
terms, which provides for the transfer of one or 
more certificates of deposit, mortgage related se-
curities (as such term is defined in section 3 of the 
Securities Exchange Act of 1934), mortgage loans, 
interests in mortgage-related securities or mort-
gage loans, eligible bankers’ acceptances, qualified 
foreign government securities (which, for purposes 
of this clause, means a security that is a direct ob-
ligation of, or that is fully guaranteed by, the cen-
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tral government of a member of the Organization 
for Economic Cooperation and Development, as 
determined by regulation or order adopted by the 
Board of Governors), or securities that are direct 
obligations of, or that are fully guaranteed by, the 
United States or any agency of the United States 
against the transfer of funds by the transferee of 
such certificates of deposit, eligible bankers’ ac-
ceptances, securities, mortgage loans, or interests 
with a simultaneous agreement by such transferee 
to transfer to the transferor thereof certificates of 
deposit, eligible bankers’ acceptances, securities, 
mortgage loans, or interests as described above, at 
a date certain not later than 1 year after such 
transfers or on demand, against the transfer of 
funds, or any other similar agreement; 

ø(II) does not include any repurchase obligation 
under a participation in a commercial mortgage 
loan, unless the Corporation determines, by regu-
lation, resolution, or order to include any such 
participation within the meaning of such term; 

ø(III) means any combination of agreements or 
transactions referred to in subclauses (I) and (IV); 

ø(IV) means any option to enter into any agree-
ment or transaction referred to in subclause (I) or 
(III); 

ø(V) means a master agreement that provides 
for an agreement or transaction referred to in sub-
clause (I), (III), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement provides 
for an agreement or transaction that is not a re-
purchase agreement under this clause, except that 
the master agreement shall be considered to be a 
repurchase agreement under this subclause only 
with respect to each agreement or transaction 
under the master agreement that is referred to in 
subclause (I), (III), or (IV); and 

ø(VI) means any security agreement or arrange-
ment or other credit enhancement related to any 
agreement or transaction referred to in subclause 
(I), (III), (IV), or (V), including any guarantee or 
reimbursement obligation in connection with any 
agreement or transaction referred to in any such 
subclause. 

ø(vi) SWAP AGREEMENT.—The term ‘‘swap agree-
ment’’ means— 

ø(I) any agreement, including the terms and 
conditions incorporated by reference in any such 
agreement, which is an interest rate swap, option, 
future, or forward agreement, including a rate 
floor, rate cap, rate collar, cross-currency rate 
swap, and basis swap; a spot, same day-tomorrow, 
tomorrow-next, forward, or other foreign ex-
change, precious metals, or other commodity 
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agreement; a currency swap, option, future, or for-
ward agreement; an equity index or equity swap, 
option, future, or forward agreement; a debt index 
or debt swap, option, future, or forward agree-
ment; a total return, credit spread or credit swap, 
option, future, or forward agreement; a commodity 
index or commodity swap, option, future, or for-
ward agreement; weather swap, option, future, or 
forward agreement; an emissions swap, option, fu-
ture, or forward agreement; or an inflation swap, 
option, future, or forward agreement; 

ø(II) any agreement or transaction that is simi-
lar to any other agreement or transaction referred 
to in this clause and that is of a type that has 
been, is presently, or in the future becomes, the 
subject of recurrent dealings in the swap or other 
derivatives markets (including terms and condi-
tions incorporated by reference in such agreement) 
and that is a forward, swap, future, option, or spot 
transaction on one or more rates, currencies, com-
modities, equity securities or other equity instru-
ments, debt securities or other debt instruments, 
quantitative measures associated with an occur-
rence, extent of an occurrence, or contingency as-
sociated with a financial, commercial, or economic 
consequence, or economic or financial indices or 
measures of economic or financial risk or value; 

ø(III) any combination of agreements or trans-
actions referred to in this clause; 

ø(IV) any option to enter into any agreement or 
transaction referred to in this clause; 

ø(V) a master agreement that provides for an 
agreement or transaction referred to in subclause 
(I), (II), (III), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement contains 
an agreement or transaction that is not a swap 
agreement under this clause, except that the mas-
ter agreement shall be considered to be a swap 
agreement under this clause only with respect to 
each agreement or transaction under the master 
agreement that is referred to in subclause (I), (II), 
(III), or (IV); and 

ø(VI) any security agreement or arrangement or 
other credit enhancement related to any agree-
ment or transaction referred to in any of sub-
clauses (I) through (V), including any guarantee or 
reimbursement obligation in connection with any 
agreement or transaction referred to in any such 
clause. 

ø(vii) DEFINITIONS RELATING TO DEFAULT.—When 
used in this paragraph and paragraphs (9) and (10)— 

ø(I) the term ‘‘default’’ means, with respect to a 
covered financial company, any adjudication or 
other official decision by any court of competent 
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jurisdiction, or other public authority pursuant to 
which the Corporation has been appointed re-
ceiver; and 

ø(II) the term ‘‘in danger of default’’ means a 
covered financial company with respect to which 
the Corporation or appropriate State authority 
has determined that— 

ø(aa) in the opinion of the Corporation or 
such authority— 

ø(AA) the covered financial company is 
not likely to be able to pay its obligations 
in the normal course of business; and 

ø(BB) there is no reasonable prospect 
that the covered financial company will 
be able to pay such obligations without 
Federal assistance; or 

ø(bb) in the opinion of the Corporation or 
such authority— 

ø(AA) the covered financial company 
has incurred or is likely to incur losses 
that will deplete all or substantially all of 
its capital; and 

ø(BB) there is no reasonable prospect 
that the capital will be replenished with-
out Federal assistance. 

ø(viii) TREATMENT OF MASTER AGREEMENT AS ONE 
AGREEMENT.—Any master agreement for any contract 
or agreement described in any of clauses (i) through 
(vi) (or any master agreement for such master agree-
ment or agreements), together with all supplements to 
such master agreement, shall be treated as a single 
agreement and a single qualified financial contact. If 
a master agreement contains provisions relating to 
agreements or transactions that are not themselves 
qualified financial contracts, the master agreement 
shall be deemed to be a qualified financial contract 
only with respect to those transactions that are them-
selves qualified financial contracts. 

ø(ix) TRANSFER.—The term ‘‘transfer’’ means every 
mode, direct or indirect, absolute or conditional, vol-
untary or involuntary, of disposing of or parting with 
property or with an interest in property, including re-
tention of title as a security interest and foreclosure of 
the equity of redemption of the covered financial com-
pany. 

ø(x) PERSON.—The term ‘‘person’’ includes any gov-
ernmental entity in addition to any entity included in 
the definition of such term in section 1, title 1, United 
States Code. 

ø(E) CLARIFICATION.—No provision of law shall be con-
strued as limiting the right or power of the Corporation, 
or authorizing any court or agency to limit or delay, in any 
manner, the right or power of the Corporation to transfer 
any qualified financial contract or to disaffirm or repudiate 
any such contract in accordance with this subsection. 
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ø(F) WALKAWAY CLAUSES NOT EFFECTIVE.— 
ø(i) IN GENERAL.—Notwithstanding the provisions of 

subparagraph (A) of this paragraph and sections 403 
and 404 of the Federal Deposit Insurance Corporation 
Improvement Act of 1991, no walkaway clause shall be 
enforceable in a qualified financial contract of a cov-
ered financial company in default. 

ø(ii) LIMITED SUSPENSION OF CERTAIN OBLIGA-
TIONS.—In the case of a qualified financial contract re-
ferred to in clause (i), any payment or delivery obliga-
tions otherwise due from a party pursuant to the 
qualified financial contract shall be suspended from 
the time at which the Corporation is appointed as re-
ceiver until the earlier of— 

ø(I) the time at which such party receives notice 
that such contract has been transferred pursuant 
to paragraph (10)(A); or 

ø(II) 5:00 p.m. (eastern time) on the business 
day following the date of the appointment of the 
Corporation as receiver. 

ø(iii) WALKAWAY CLAUSE DEFINED.—For purposes of 
this subparagraph, the term ‘‘walkaway clause’’ means 
any provision in a qualified financial contract that 
suspends, conditions, or extinguishes a payment obli-
gation of a party, in whole or in part, or does not cre-
ate a payment obligation of a party that would other-
wise exist, solely because of the status of such party 
as a nondefaulting party in connection with the insol-
vency of a covered financial company that is a party 
to the contract or the appointment of or the exercise 
of rights or powers by the Corporation as receiver for 
such covered financial company, and not as a result of 
the exercise by a party of any right to offset, setoff, or 
net obligations that exist under the contract, any other 
contract between those parties, or applicable law. 

ø(G) CERTAIN OBLIGATIONS TO CLEARING ORGANIZA-
TIONS.—In the event that the Corporation has been ap-
pointed as receiver for a covered financial company which 
is a party to any qualified financial contract cleared by or 
subject to the rules of a clearing organization (as defined 
in paragraph (9)(D)), the receiver shall use its best efforts 
to meet all margin, collateral, and settlement obligations 
of the covered financial company that arise under qualified 
financial contracts (other than any margin, collateral, or 
settlement obligation that is not enforceable against the 
receiver under paragraph (8)(F)(i) or paragraph (10)(B)), as 
required by the rules of the clearing organization when 
due. Notwithstanding any other provision of this title, if 
the receiver fails to satisfy any such margin, collateral, or 
settlement obligations under the rules of the clearing orga-
nization, the clearing organization shall have the imme-
diate right to exercise, and shall not be stayed from exer-
cising, all of its rights and remedies under its rules and 
applicable law with respect to any qualified financial con-
tract of the covered financial company, including, without 
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limitation, the right to liquidate all positions and collateral 
of such covered financial company under the company’s 
qualified financial contracts, and suspend or cease to act 
for such covered financial company, all in accordance with 
the rules of the clearing organization. 

ø(H) RECORDKEEPING.— 
ø(i) JOINT RULEMAKING.—The Federal primary fi-

nancial regulatory agencies shall jointly prescribe reg-
ulations requiring that financial companies maintain 
such records with respect to qualified financial con-
tracts (including market valuations) that the Federal 
primary financial regulatory agencies determine to be 
necessary or appropriate in order to assist the Cor-
poration as receiver for a covered financial company in 
being able to exercise its rights and fulfill its obliga-
tions under this paragraph or paragraph (9) or (10). 

ø(ii) TIME FRAME.—The Federal primary financial 
regulatory agencies shall prescribe joint final or in-
terim final regulations not later than 24 months after 
the date of enactment of this Act. 

ø(iii) BACK-UP RULEMAKING AUTHORITY.—If the Fed-
eral primary financial regulatory agencies do not pre-
scribe joint final or interim final regulations within 
the time frame in clause (ii), the Chairperson of the 
Council shall prescribe, in consultation with the Cor-
poration, the regulations required by clause (i). 

ø(iv) CATEGORIZATION AND TIERING.—The joint regu-
lations prescribed under clause (i) shall, as appro-
priate, differentiate among financial companies by tak-
ing into consideration their size, risk, complexity, le-
verage, frequency and dollar amount of qualified fi-
nancial contracts, interconnectedness to the financial 
system, and any other factors deemed appropriate. 

ø(9) TRANSFER OF QUALIFIED FINANCIAL CONTRACTS.— 
ø(A) IN GENERAL.—In making any transfer of assets or 

liabilities of a covered financial company in default, which 
includes any qualified financial contract, the Corporation 
as receiver for such covered financial company shall ei-
ther— 

ø(i) transfer to one financial institution, other than 
a financial institution for which a conservator, re-
ceiver, trustee in bankruptcy, or other legal custodian 
has been appointed or which is otherwise the subject 
of a bankruptcy or insolvency proceeding— 

ø(I) all qualified financial contracts between any 
person or any affiliate of such person and the cov-
ered financial company in default; 

ø(II) all claims of such person or any affiliate of 
such person against such covered financial com-
pany under any such contract (other than any 
claim which, under the terms of any such con-
tract, is subordinated to the claims of general un-
secured creditors of such company); 
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ø(III) all claims of such covered financial com-
pany against such person or any affiliate of such 
person under any such contract; and 

ø(IV) all property securing or any other credit 
enhancement for any contract described in sub-
clause (I) or any claim described in subclause (II) 
or (III) under any such contract; or 

ø(ii) transfer none of the qualified financial con-
tracts, claims, property or other credit enhancement 
referred to in clause (i) (with respect to such person 
and any affiliate of such person). 

ø(B) TRANSFER TO FOREIGN BANK, FINANCIAL INSTITU-
TION, OR BRANCH OR AGENCY THEREOF.—In transferring 
any qualified financial contracts and related claims and 
property under subparagraph (A)(i), the Corporation as re-
ceiver for the covered financial company shall not make 
such transfer to a foreign bank, financial institution orga-
nized under the laws of a foreign country, or a branch or 
agency of a foreign bank or financial institution unless, 
under the law applicable to such bank, financial institu-
tion, branch or agency, to the qualified financial contracts, 
and to any netting contract, any security agreement or ar-
rangement or other credit enhancement related to one or 
more qualified financial contracts, the contractual rights of 
the parties to such qualified financial contracts, netting 
contracts, security agreements or arrangements, or other 
credit enhancements are enforceable substantially to the 
same extent as permitted under this section. 

ø(C) TRANSFER OF CONTRACTS SUBJECT TO THE RULES OF 
A CLEARING ORGANIZATION.—In the event that the Corpora-
tion as receiver for a financial institution transfers any 
qualified financial contract and related claims, property, or 
credit enhancement pursuant to subparagraph (A)(i) and 
such contract is cleared by or subject to the rules of a 
clearing organization, the clearing organization shall not 
be required to accept the transferee as a member by virtue 
of the transfer. 

ø(D) DEFINITIONS.—For purposes of this paragraph— 
ø(i) the term ‘‘financial institution’’ means a broker 

or dealer, a depository institution, a futures commis-
sion merchant, a bridge financial company, or any 
other institution determined by the Corporation, by 
regulation, to be a financial institution; and 

ø(ii) the term ‘‘clearing organization’’ has the same 
meaning as in section 402 of the Federal Deposit In-
surance Corporation Improvement Act of 1991. 

ø(10) NOTIFICATION OF TRANSFER.— 
ø(A) IN GENERAL.— 

ø(i) NOTICE.—The Corporation shall provide notice 
in accordance with clause (ii), if— 

ø(I) the Corporation as receiver for a covered fi-
nancial company in default or in danger of default 
transfers any assets or liabilities of the covered fi-
nancial company; and 
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ø(II) the transfer includes any qualified finan-
cial contract. 

ø(ii) TIMING.—The Corporation as receiver for a cov-
ered financial company shall notify any person who is 
a party to any contract described in clause (i) of such 
transfer not later than 5:00 p.m. (eastern time) on the 
business day following the date of the appointment of 
the Corporation as receiver. 

ø(B) CERTAIN RIGHTS NOT ENFORCEABLE.— 
ø(i) RECEIVERSHIP.—A person who is a party to a 

qualified financial contract with a covered financial 
company may not exercise any right that such person 
has to terminate, liquidate, or net such contract under 
paragraph (8)(A) solely by reason of or incidental to 
the appointment under this section of the Corporation 
as receiver for the covered financial company (or the 
insolvency or financial condition of the covered finan-
cial company for which the Corporation has been ap-
pointed as receiver)— 

ø(I) until 5:00 p.m. (eastern time) on the busi-
ness day following the date of the appointment; or 

ø(II) after the person has received notice that 
the contract has been transferred pursuant to 
paragraph (9)(A). 

ø(ii) NOTICE.—For purposes of this paragraph, the 
Corporation as receiver for a covered financial com-
pany shall be deemed to have notified a person who is 
a party to a qualified financial contract with such cov-
ered financial company, if the Corporation has taken 
steps reasonably calculated to provide notice to such 
person by the time specified in subparagraph (A). 

ø(C) TREATMENT OF BRIDGE FINANCIAL COMPANY.—For 
purposes of paragraph (9), a bridge financial company 
shall not be considered to be a financial institution for 
which a conservator, receiver, trustee in bankruptcy, or 
other legal custodian has been appointed, or which is oth-
erwise the subject of a bankruptcy or insolvency pro-
ceeding. 

ø(D) BUSINESS DAY DEFINED.—For purposes of this para-
graph, the term ‘‘business day’’ means any day other than 
any Saturday, Sunday, or any day on which either the 
New York Stock Exchange or the Federal Reserve Bank of 
New York is closed. 

ø(11) DISAFFIRMANCE OR REPUDIATION OF QUALIFIED FINAN-
CIAL CONTRACTS.—In exercising the rights of disaffirmance or 
repudiation of the Corporation as receiver with respect to any 
qualified financial contract to which a covered financial com-
pany is a party, the Corporation shall either— 

ø(A) disaffirm or repudiate all qualified financial con-
tracts between— 

ø(i) any person or any affiliate of such person; and 
ø(ii) the covered financial company in default; or 

ø(B) disaffirm or repudiate none of the qualified finan-
cial contracts referred to in subparagraph (A) (with respect 
to such person or any affiliate of such person). 
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ø(12) CERTAIN SECURITY AND CUSTOMER INTERESTS NOT 
AVOIDABLE.—No provision of this subsection shall be construed 
as permitting the avoidance of any— 

ø(A) legally enforceable or perfected security interest in 
any of the assets of any covered financial company, except 
in accordance with subsection (a)(11); or 

ø(B) legally enforceable interest in customer property, 
security entitlements in respect of assets or property held 
by the covered financial company for any security entitle-
ment holder. 

ø(13) AUTHORITY TO ENFORCE CONTRACTS.— 
ø(A) IN GENERAL.—The Corporation, as receiver for a 

covered financial company, may enforce any contract, other 
than a liability insurance contract of a director or officer, 
a financial institution bond entered into by the covered fi-
nancial company, notwithstanding any provision of the 
contract providing for termination, default, acceleration, or 
exercise of rights upon, or solely by reason of, insolvency, 
the appointment of or the exercise of rights or powers by 
the Corporation as receiver, the filing of the petition pur-
suant to section 202(a)(1), or the issuance of the rec-
ommendations or determination, or any actions or events 
occurring in connection therewith or as a result thereof, 
pursuant to section 203. 

ø(B) CERTAIN RIGHTS NOT AFFECTED.—No provision of 
this paragraph may be construed as impairing or affecting 
any right of the Corporation as receiver to enforce or re-
cover under a liability insurance contract of a director or 
officer or financial institution bond under other applicable 
law. 

ø(C) CONSENT REQUIREMENT AND IPSO FACTO CLAUSES.— 
ø(i) IN GENERAL.—Except as otherwise provided by 

this section, no person may exercise any right or 
power to terminate, accelerate, or declare a default 
under any contract to which the covered financial com-
pany is a party (and no provision in any such contract 
providing for such default, termination, or acceleration 
shall be enforceable), or to obtain possession of or ex-
ercise control over any property of the covered finan-
cial company or affect any contractual rights of the 
covered financial company, without the consent of the 
Corporation as receiver for the covered financial com-
pany during the 90 day period beginning from the ap-
pointment of the Corporation as receiver. 

ø(ii) EXCEPTIONS.—No provision of this subpara-
graph shall apply to a director or officer liability insur-
ance contract or a financial institution bond, to the 
rights of parties to certain qualified financial contracts 
pursuant to paragraph (8), or to the rights of parties 
to netting contracts pursuant to subtitle A of title IV 
of the Federal Deposit Insurance Corporation Improve-
ment Act of 1991 (12 U.S.C. 4401 et seq.), or shall be 
construed as permitting the Corporation as receiver to 
fail to comply with otherwise enforceable provisions of 
such contract. 
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ø(D) CONTRACTS TO EXTEND CREDIT.—Notwithstanding 
any other provision in this title, if the Corporation as re-
ceiver enforces any contract to extend credit to the covered 
financial company or bridge financial company, any valid 
and enforceable obligation to repay such debt shall be paid 
by the Corporation as receiver, as an administrative ex-
pense of the receivership. 

ø(14) EXCEPTION FOR FEDERAL RESERVE BANKS AND CORPORA-
TION SECURITY INTEREST.—No provision of this subsection shall 
apply with respect to— 

ø(A) any extension of credit from any Federal reserve 
bank or the Corporation to any covered financial company; 
or 

ø(B) any security interest in the assets of the covered fi-
nancial company securing any such extension of credit. 

ø(15) SAVINGS CLAUSE.—The meanings of terms used in this 
subsection are applicable for purposes of this subsection only, 
and shall not be construed or applied so as to challenge or af-
fect the characterization, definition, or treatment of any simi-
lar terms under any other statute, regulation, or rule, includ-
ing the Gramm-Leach-Bliley Act, the Legal Certainty for Bank 
Products Act of 2000, the securities laws (as that term is de-
fined in section 3(a)(47) of the Securities Exchange Act of 
1934), and the Commodity Exchange Act. 

ø(16) ENFORCEMENT OF CONTRACTS GUARANTEED BY THE COV-
ERED FINANCIAL COMPANY.— 

ø(A) IN GENERAL.—The Corporation, as receiver for a 
covered financial company or as receiver for a subsidiary 
of a covered financial company (including an insured de-
pository institution) shall have the power to enforce con-
tracts of subsidiaries or affiliates of the covered financial 
company, the obligations under which are guaranteed or 
otherwise supported by or linked to the covered financial 
company, notwithstanding any contractual right to cause 
the termination, liquidation, or acceleration of such con-
tracts based solely on the insolvency, financial condition, 
or receivership of the covered financial company, if— 

ø(i) such guaranty or other support and all related 
assets and liabilities are transferred to and assumed 
by a bridge financial company or a third party (other 
than a third party for which a conservator, receiver, 
trustee in bankruptcy, or other legal custodian has 
been appointed, or which is otherwise the subject of a 
bankruptcy or insolvency proceeding) within the same 
period of time as the Corporation is entitled to trans-
fer the qualified financial contracts of such covered fi-
nancial company; or 

ø(ii) the Corporation, as receiver, otherwise provides 
adequate protection with respect to such obligations. 

ø(B) RULE OF CONSTRUCTION.—For purposes of this 
paragraph, a bridge financial company shall not be consid-
ered to be a third party for which a conservator, receiver, 
trustee in bankruptcy, or other legal custodian has been 
appointed, or which is otherwise the subject of a bank-
ruptcy or insolvency proceeding. 
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ø(d) VALUATION OF CLAIMS IN DEFAULT.— 
ø(1) IN GENERAL.—Notwithstanding any other provision of 

Federal law or the law of any State, and regardless of the 
method utilized by the Corporation for a covered financial com-
pany, including transactions authorized under subsection (h), 
this subsection shall govern the rights of the creditors of any 
such covered financial company. 

ø(2) MAXIMUM LIABILITY.—The maximum liability of the Cor-
poration, acting as receiver for a covered financial company or 
in any other capacity, to any person having a claim against the 
Corporation as receiver or the covered financial company for 
which the Corporation is appointed shall equal the amount 
that such claimant would have received if— 

ø(A) the Corporation had not been appointed receiver 
with respect to the covered financial company; and 

ø(B) the covered financial company had been liquidated 
under chapter 7 of the Bankruptcy Code, or any similar 
provision of State insolvency law applicable to the covered 
financial company. 

ø(3) SPECIAL PROVISION FOR ORDERLY LIQUIDATION BY SIPC.— 
The maximum liability of the Corporation, acting as receiver or 
in its corporate capacity for any covered broker or dealer to 
any customer of such covered broker or dealer, with respect to 
customer property of such customer, shall be— 

ø(A) equal to the amount that such customer would have 
received with respect to such customer property in a case 
initiated by SIPC under the Securities Investor Protection 
Act of 1970 (15 U.S.C. 78aaa et seq.); and 

ø(B) determined as of the close of business on the date 
on which the Corporation is appointed as receiver. 

ø(4) ADDITIONAL PAYMENTS AUTHORIZED.— 
ø(A) IN GENERAL.—Subject to subsection (o)(1)(D)(i), the 

Corporation, with the approval of the Secretary, may make 
additional payments or credit additional amounts to or 
with respect to or for the account of any claimant or cat-
egory of claimants of the covered financial company, if the 
Corporation determines that such payments or credits are 
necessary or appropriate to minimize losses to the Cor-
poration as receiver from the orderly liquidation of the cov-
ered financial company under this section. 

ø(B) LIMITATIONS.— 
ø(i) PROHIBITION.—The Corporation shall not make 

any payments or credit amounts to any claimant or 
category of claimants that would result in any claim-
ant receiving more than the face value amount of any 
claim that is proven to the satisfaction of the Corpora-
tion. 

ø(ii) NO OBLIGATION.—Notwithstanding any other 
provision of Federal or State law, or the Constitution 
of any State, the Corporation shall not be obligated, as 
a result of having made any payment under subpara-
graph (A) or credited any amount described in sub-
paragraph (A) to or with respect to, or for the account, 
of any claimant or category of claimants, to make pay-
ments to any other claimant or category of claimants. 
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ø(C) MANNER OF PAYMENT.—The Corporation may make 
payments or credit amounts under subparagraph (A) di-
rectly to the claimants or may make such payments or 
credit such amounts to a company other than a covered fi-
nancial company or a bridge financial company established 
with respect thereto in order to induce such other company 
to accept liability for such claims. 

ø(e) LIMITATION ON COURT ACTION.—Except as provided in this 
title, no court may take any action to restrain or affect the exercise 
of powers or functions of the receiver hereunder, and any remedy 
against the Corporation or receiver shall be limited to money dam-
ages determined in accordance with this title. 

ø(f) LIABILITY OF DIRECTORS AND OFFICERS.— 
ø(1) IN GENERAL.—A director or officer of a covered financial 

company may be held personally liable for monetary damages 
in any civil action described in paragraph (2) by, on behalf of, 
or at the request or direction of the Corporation, which action 
is prosecuted wholly or partially for the benefit of the Corpora-
tion— 

ø(A) acting as receiver for such covered financial com-
pany; 

ø(B) acting based upon a suit, claim, or cause of action 
purchased from, assigned by, or otherwise conveyed by the 
Corporation as receiver; or 

ø(C) acting based upon a suit, claim, or cause of action 
purchased from, assigned by, or otherwise conveyed in 
whole or in part by a covered financial company or its affil-
iate in connection with assistance provided under this 
title. 

ø(2) ACTIONS COVERED.—Paragraph (1) shall apply with re-
spect to actions for gross negligence, including any similar con-
duct or conduct that demonstrates a greater disregard of a 
duty of care (than gross negligence) including intentional 
tortious conduct, as such terms are defined and determined 
under applicable State law. 

ø(3) SAVINGS CLAUSE.—Nothing in this subsection shall im-
pair or affect any right of the Corporation under other applica-
ble law. 

ø(g) DAMAGES.—In any proceeding related to any claim against 
a director, officer, employee, agent, attorney, accountant, or ap-
praiser of a covered financial company, or any other party em-
ployed by or providing services to a covered financial company, re-
coverable damages determined to result from the improvident or 
otherwise improper use or investment of any assets of the covered 
financial company shall include principal losses and appropriate in-
terest. 

ø(h) BRIDGE FINANCIAL COMPANIES.— 
ø(1) ORGANIZATION.— 

ø(A) PURPOSE.—The Corporation, as receiver for one or 
more covered financial companies or in anticipation of 
being appointed receiver for one or more covered financial 
companies, may organize one or more bridge financial com-
panies in accordance with this subsection. 

ø(B) AUTHORITIES.—Upon the creation of a bridge finan-
cial company under subparagraph (A) with respect to a 
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covered financial company, such bridge financial company 
may— 

ø(i) assume such liabilities (including liabilities as-
sociated with any trust or custody business, but ex-
cluding any liabilities that count as regulatory capital) 
of such covered financial company as the Corporation 
may, in its discretion, determine to be appropriate; 

ø(ii) purchase such assets (including assets associ-
ated with any trust or custody business) of such cov-
ered financial company as the Corporation may, in its 
discretion, determine to be appropriate; and 

ø(iii) perform any other temporary function which 
the Corporation may, in its discretion, prescribe in ac-
cordance with this section. 

ø(2) CHARTER AND ESTABLISHMENT.— 
ø(A) ESTABLISHMENT.—Except as provided in subpara-

graph (H), where the covered financial company is a cov-
ered broker or dealer, the Corporation, as receiver for a 
covered financial company, may grant a Federal charter to 
and approve articles of association for one or more bridge 
financial company or companies, with respect to such cov-
ered financial company which shall, by operation of law 
and immediately upon issuance of its charter and approval 
of its articles of association, be established and operate in 
accordance with, and subject to, such charter, articles, and 
this section. 

ø(B) MANAGEMENT.—Upon its establishment, a bridge fi-
nancial company shall be under the management of a 
board of directors appointed by the Corporation. 

ø(C) ARTICLES OF ASSOCIATION.—The articles of associa-
tion and organization certificate of a bridge financial com-
pany shall have such terms as the Corporation may pro-
vide, and shall be executed by such representatives as the 
Corporation may designate. 

ø(D) TERMS OF CHARTER; RIGHTS AND PRIVILEGES.—Sub-
ject to and in accordance with the provisions of this sub-
section, the Corporation shall— 

ø(i) establish the terms of the charter of a bridge fi-
nancial company and the rights, powers, authorities, 
and privileges of a bridge financial company granted 
by the charter or as an incident thereto; and 

ø(ii) provide for, and establish the terms and condi-
tions governing, the management (including the by-
laws and the number of directors of the board of direc-
tors) and operations of the bridge financial company. 

ø(E) TRANSFER OF RIGHTS AND PRIVILEGES OF COVERED 
FINANCIAL COMPANY.— 

ø(i) IN GENERAL.—Notwithstanding any other provi-
sion of Federal or State law, the Corporation may pro-
vide for a bridge financial company to succeed to and 
assume any rights, powers, authorities, or privileges of 
the covered financial company with respect to which 
the bridge financial company was established and, 
upon such determination by the Corporation, the 
bridge financial company shall immediately and by op-
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eration of law succeed to and assume such rights, pow-
ers, authorities, and privileges. 

ø(ii) EFFECTIVE WITHOUT APPROVAL.—Any succession 
to or assumption by a bridge financial company of 
rights, powers, authorities, or privileges of a covered 
financial company under clause (i) or otherwise shall 
be effective without any further approval under Fed-
eral or State law, assignment, or consent with respect 
thereto. 

ø(F) CORPORATE GOVERNANCE AND ELECTION AND DES-
IGNATION OF BODY OF LAW.—To the extent permitted by 
the Corporation and consistent with this section and any 
rules, regulations, or directives issued by the Corporation 
under this section, a bridge financial company may elect to 
follow the corporate governance practices and procedures 
that are applicable to a corporation incorporated under the 
general corporation law of the State of Delaware, or the 
State of incorporation or organization of the covered finan-
cial company with respect to which the bridge financial 
company was established, as such law may be amended 
from time to time. 

ø(G) CAPITAL.— 
ø(i) CAPITAL NOT REQUIRED.—Notwithstanding any 

other provision of Federal or State law, a bridge finan-
cial company may, if permitted by the Corporation, op-
erate without any capital or surplus, or with such cap-
ital or surplus as the Corporation may in its discretion 
determine to be appropriate. 

ø(ii) NO CONTRIBUTION BY THE CORPORATION RE-
QUIRED.—The Corporation is not required to pay cap-
ital into a bridge financial company or to issue any 
capital stock on behalf of a bridge financial company 
established under this subsection. 

ø(iii) AUTHORITY.—If the Corporation determines 
that such action is advisable, the Corporation may 
cause capital stock or other securities of a bridge fi-
nancial company established with respect to a covered 
financial company to be issued and offered for sale in 
such amounts and on such terms and conditions as the 
Corporation may, in its discretion, determine. 

ø(iv) OPERATING FUNDS IN LIEU OF CAPITAL AND IM-
PLEMENTATION PLAN.—Upon the organization of a 
bridge financial company, and thereafter as the Cor-
poration may, in its discretion, determine to be nec-
essary or advisable, the Corporation may make avail-
able to the bridge financial company, subject to the 
plan described in subsection (n)(9), funds for the oper-
ation of the bridge financial company in lieu of capital. 

ø(H) BRIDGE BROKERS OR DEALERS.— 
ø(i) IN GENERAL.—The Corporation, as receiver for a 

covered broker or dealer, may approve articles of asso-
ciation for one or more bridge financial companies 
with respect to such covered broker or dealer, which 
bridge financial company or companies shall, by oper-
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ation of law and immediately upon approval of its arti-
cles of association— 

ø(I) be established and deemed registered with 
the Commission under the Securities Exchange 
Act of 1934 and a member of SIPC; 

ø(II) operate in accordance with such articles 
and this section; and 

ø(III) succeed to any and all registrations and 
memberships of the covered financial company 
with or in any self-regulatory organizations. 

ø(ii) OTHER REQUIREMENTS.—Except as provided in 
clause (i), and notwithstanding any other provision of 
this section, the bridge financial company shall be sub-
ject to the Federal securities laws and all require-
ments with respect to being a member of a self-regu-
latory organization, unless exempted from any such 
requirements by the Commission, as is necessary or 
appropriate in the public interest or for the protection 
of investors. 

ø(iii) TREATMENT OF CUSTOMERS.—Except as other-
wise provided by this title, any customer of the cov-
ered broker or dealer whose account is transferred to 
a bridge financial company shall have all the rights, 
privileges, and protections under section 205(f) and 
under the Securities Investor Protection Act of 1970 
(15 U.S.C. 78aaa et seq.), that such customer would 
have had if the account were not transferred from the 
covered financial company under this subparagraph. 

ø(iv) OPERATION OF BRIDGE BROKERS OR DEALERS.— 
Notwithstanding any other provision of this title, the 
Corporation shall not operate any bridge financial 
company created by the Corporation under this title 
with respect to a covered broker or dealer in such a 
manner as to adversely affect the ability of customers 
to promptly access their customer property in accord-
ance with applicable law. 

ø(3) INTERESTS IN AND ASSETS AND OBLIGATIONS OF COVERED 
FINANCIAL COMPANY.—Notwithstanding paragraph (1) or (2) or 
any other provision of law— 

ø(A) a bridge financial company shall assume, acquire, 
or succeed to the assets or liabilities of a covered financial 
company (including the assets or liabilities associated with 
any trust or custody business) only to the extent that such 
assets or liabilities are transferred by the Corporation to 
the bridge financial company in accordance with, and sub-
ject to the restrictions set forth in, paragraph (1)(B); and 

ø(B) a bridge financial company shall not assume, ac-
quire, or succeed to any obligation that a covered financial 
company for which the Corporation has been appointed re-
ceiver may have to any shareholder, member, general part-
ner, limited partner, or other person with an interest in 
the equity of the covered financial company that arises as 
a result of the status of that person having an equity claim 
in the covered financial company. 
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ø(4) BRIDGE FINANCIAL COMPANY TREATED AS BEING IN DE-
FAULT FOR CERTAIN PURPOSES.—A bridge financial company 
shall be treated as a covered financial company in default at 
such times and for such purposes as the Corporation may, in 
its discretion, determine. 

ø(5) TRANSFER OF ASSETS AND LIABILITIES.— 
ø(A) AUTHORITY OF CORPORATION.—The Corporation, as 

receiver for a covered financial company, may transfer any 
assets and liabilities of a covered financial company (in-
cluding any assets or liabilities associated with any trust 
or custody business) to one or more bridge financial compa-
nies, in accordance with and subject to the restrictions of 
paragraph (1). 

ø(B) SUBSEQUENT TRANSFERS.—At any time after the es-
tablishment of a bridge financial company with respect to 
a covered financial company, the Corporation, as receiver, 
may transfer any assets and liabilities of such covered fi-
nancial company as the Corporation may, in its discretion, 
determine to be appropriate in accordance with and sub-
ject to the restrictions of paragraph (1). 

ø(C) TREATMENT OF TRUST OR CUSTODY BUSINESS.—For 
purposes of this paragraph, the trust or custody business, 
including fiduciary appointments, held by any covered fi-
nancial company is included among its assets and liabil-
ities. 

ø(D) EFFECTIVE WITHOUT APPROVAL.—The transfer of 
any assets or liabilities, including those associated with 
any trust or custody business of a covered financial com-
pany, to a bridge financial company shall be effective with-
out any further approval under Federal or State law, as-
signment, or consent with respect thereto. 

ø(E) EQUITABLE TREATMENT OF SIMILARLY SITUATED 
CREDITORS.—The Corporation shall treat all creditors of a 
covered financial company that are similarly situated 
under subsection (b)(1), in a similar manner in exercising 
the authority of the Corporation under this subsection to 
transfer any assets or liabilities of the covered financial 
company to one or more bridge financial companies estab-
lished with respect to such covered financial company, ex-
cept that the Corporation may take any action (including 
making payments, subject to subsection (o)(1)(D)(i)) that 
does not comply with this subparagraph, if— 

ø(i) the Corporation determines that such action is 
necessary— 

ø(I) to maximize the value of the assets of the 
covered financial company; 

ø(II) to maximize the present value return from 
the sale or other disposition of the assets of the 
covered financial company; or 

ø(III) to minimize the amount of any loss real-
ized upon the sale or other disposition of the as-
sets of the covered financial company; and 

ø(ii) all creditors that are similarly situated under 
subsection (b)(1) receive not less than the amount pro-
vided under paragraphs (2) and (3) of subsection (d). 
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ø(F) LIMITATION ON TRANSFER OF LIABILITIES.—Notwith-
standing any other provision of law, the aggregate amount 
of liabilities of a covered financial company that are trans-
ferred to, or assumed by, a bridge financial company from 
a covered financial company may not exceed the aggregate 
amount of the assets of the covered financial company that 
are transferred to, or purchased by, the bridge financial 
company from the covered financial company. 

ø(6) STAY OF JUDICIAL ACTION.—Any judicial action to which 
a bridge financial company becomes a party by virtue of its ac-
quisition of any assets or assumption of any liabilities of a cov-
ered financial company shall be stayed from further pro-
ceedings for a period of not longer than 45 days (or such longer 
period as may be agreed to upon the consent of all parties) at 
the request of the bridge financial company. 

ø(7) AGREEMENTS AGAINST INTEREST OF THE BRIDGE FINAN-
CIAL COMPANY.—No agreement that tends to diminish or defeat 
the interest of the bridge financial company in any asset of a 
covered financial company acquired by the bridge financial 
company shall be valid against the bridge financial company, 
unless such agreement— 

ø(A) is in writing; 
ø(B) was executed by an authorized officer or representa-

tive of the covered financial company or confirmed in the 
ordinary course of business by the covered financial com-
pany; and 

ø(C) has been on the official record of the company, since 
the time of its execution, or with which, the party claiming 
under the agreement provides documentation of such 
agreement and its authorized execution or confirmation by 
the covered financial company that is acceptable to the re-
ceiver. 

ø(8) NO FEDERAL STATUS.— 
ø(A) AGENCY STATUS.—A bridge financial company is not 

an agency, establishment, or instrumentality of the United 
States. 

ø(B) EMPLOYEE STATUS.—Representatives for purposes of 
paragraph (1)(B), directors, officers, employees, or agents 
of a bridge financial company are not, solely by virtue of 
service in any such capacity, officers or employees of the 
United States. Any employee of the Corporation or of any 
Federal instrumentality who serves at the request of the 
Corporation as a representative for purposes of paragraph 
(1)(B), director, officer, employee, or agent of a bridge fi-
nancial company shall not— 

ø(i) solely by virtue of service in any such capacity 
lose any existing status as an officer or employee of 
the United States for purposes of title 5, United States 
Code, or any other provision of law; or 

ø(ii) receive any salary or benefits for service in any 
such capacity with respect to a bridge financial com-
pany in addition to such salary or benefits as are ob-
tained through employment with the Corporation or 
such Federal instrumentality. 
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ø(9) FUNDING AUTHORIZED.—The Corporation may, subject to 
the plan described in subsection (n)(9), provide funding to fa-
cilitate any transaction described in subparagraph (A), (B), (C), 
or (D) of paragraph (13) with respect to any bridge financial 
company, or facilitate the acquisition by a bridge financial com-
pany of any assets, or the assumption of any liabilities, of a 
covered financial company for which the Corporation has been 
appointed receiver. 

ø(10) EXEMPT TAX STATUS.—Notwithstanding any other pro-
vision of Federal or State law, a bridge financial company, its 
franchise, property, and income shall be exempt from all tax-
ation now or hereafter imposed by the United States, by any 
territory, dependency, or possession thereof, or by any State, 
county, municipality, or local taxing authority. 

ø(11) FEDERAL AGENCY APPROVAL; ANTITRUST REVIEW.—If a 
transaction involving the merger or sale of a bridge financial 
company requires approval by a Federal agency, the trans-
action may not be consummated before the 5th calendar day 
after the date of approval by the Federal agency responsible for 
such approval with respect thereto. If, in connection with any 
such approval a report on competitive factors from the Attor-
ney General is required, the Federal agency responsible for 
such approval shall promptly notify the Attorney General of 
the proposed transaction and the Attorney General shall pro-
vide the required report within 10 days of the request. If a no-
tification is required under section 7A of the Clayton Act with 
respect to such transaction, the required waiting period shall 
end on the 15th day after the date on which the Attorney Gen-
eral and the Federal Trade Commission receive such notifica-
tion, unless the waiting period is terminated earlier under sec-
tion 7A(b)(2) of the Clayton Act, or extended under section 
7A(e)(2) of that Act. 

ø(12) DURATION OF BRIDGE FINANCIAL COMPANY.—Subject to 
paragraphs (13) and (14), the status of a bridge financial com-
pany as such shall terminate at the end of the 2-year period 
following the date on which it was granted a charter. The Cor-
poration may, in its discretion, extend the status of the bridge 
financial company as such for no more than 3 additional 1-year 
periods. 

ø(13) TERMINATION OF BRIDGE FINANCIAL COMPANY STATUS.— 
The status of any bridge financial company as such shall ter-
minate upon the earliest of— 

ø(A) the date of the merger or consolidation of the bridge 
financial company with a company that is not a bridge fi-
nancial company; 

ø(B) at the election of the Corporation, the sale of a ma-
jority of the capital stock of the bridge financial company 
to a company other than the Corporation and other than 
another bridge financial company; 

ø(C) the sale of 80 percent, or more, of the capital stock 
of the bridge financial company to a person other than the 
Corporation and other than another bridge financial com-
pany; 

ø(D) at the election of the Corporation, either the as-
sumption of all or substantially all of the liabilities of the 
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bridge financial company by a company that is not a 
bridge financial company, or the acquisition of all or sub-
stantially all of the assets of the bridge financial company 
by a company that is not a bridge financial company, or 
other entity as permitted under applicable law; and 

ø(E) the expiration of the period provided in paragraph 
(12), or the earlier dissolution of the bridge financial com-
pany, as provided in paragraph (15). 

ø(14) EFFECT OF TERMINATION EVENTS.— 
ø(A) MERGER OR CONSOLIDATION.—A merger or consoli-

dation, described in paragraph (13)(A) shall be conducted 
in accordance with, and shall have the effect provided in, 
the provisions of applicable law. For the purpose of effect-
ing such a merger or consolidation, the bridge financial 
company shall be treated as a corporation organized under 
the laws of the State of Delaware (unless the law of an-
other State has been selected by the bridge financial com-
pany in accordance with paragraph (2)(F)), and the Cor-
poration shall be treated as the sole shareholder thereof, 
notwithstanding any other provision of State or Federal 
law. 

ø(B) CHARTER CONVERSION.—Following the sale of a ma-
jority of the capital stock of the bridge financial company, 
as provided in paragraph (13)(B), the Corporation may 
amend the charter of the bridge financial company to re-
flect the termination of the status of the bridge financial 
company as such, whereupon the company shall have all 
of the rights, powers, and privileges under its constituent 
documents and applicable Federal or State law. In connec-
tion therewith, the Corporation may take such steps as 
may be necessary or convenient to reincorporate the bridge 
financial company under the laws of a State and, notwith-
standing any provisions of Federal or State law, such 
State-chartered corporation shall be deemed to succeed by 
operation of law to such rights, titles, powers, and inter-
ests of the bridge financial company as the Corporation 
may provide, with the same effect as if the bridge financial 
company had merged with the State-chartered corporation 
under provisions of the corporate laws of such State. 

ø(C) SALE OF STOCK.—Following the sale of 80 percent or 
more of the capital stock of a bridge financial company, as 
provided in paragraph (13)(C), the company shall have all 
of the rights, powers, and privileges under its constituent 
documents and applicable Federal or State law. In connec-
tion therewith, the Corporation may take such steps as 
may be necessary or convenient to reincorporate the bridge 
financial company under the laws of a State and, notwith-
standing any provisions of Federal or State law, the State- 
chartered corporation shall be deemed to succeed by oper-
ation of law to such rights, titles, powers and interests of 
the bridge financial company as the Corporation may pro-
vide, with the same effect as if the bridge financial com-
pany had merged with the State-chartered corporation 
under provisions of the corporate laws of such State. 
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ø(D) ASSUMPTION OF LIABILITIES AND SALE OF ASSETS.— 
Following the assumption of all or substantially all of the 
liabilities of the bridge financial company, or the sale of all 
or substantially all of the assets of the bridge financial 
company, as provided in paragraph (13)(D), at the election 
of the Corporation, the bridge financial company may re-
tain its status as such for the period provided in para-
graph (12) or may be dissolved at the election of the Cor-
poration. 

ø(E) AMENDMENTS TO CHARTER.—Following the con-
summation of a transaction described in subparagraph (A), 
(B), (C), or (D) of paragraph (13), the charter of the result-
ing company shall be amended to reflect the termination 
of bridge financial company status, if appropriate. 

ø(15) DISSOLUTION OF BRIDGE FINANCIAL COMPANY.— 
ø(A) IN GENERAL.—Notwithstanding any other provision 

of Federal or State law, if the status of a bridge financial 
company as such has not previously been terminated by 
the occurrence of an event specified in subparagraph (A), 
(B), (C), or (D) of paragraph (13)— 

ø(i) the Corporation may, in its discretion, dissolve 
the bridge financial company in accordance with this 
paragraph at any time; and 

ø(ii) the Corporation shall promptly commence dis-
solution proceedings in accordance with this para-
graph upon the expiration of the 2-year period fol-
lowing the date on which the bridge financial company 
was chartered, or any extension thereof, as provided in 
paragraph (12). 

ø(B) PROCEDURES.—The Corporation shall remain the 
receiver for a bridge financial company for the purpose of 
dissolving the bridge financial company. The Corporation 
as receiver for a bridge financial company shall wind up 
the affairs of the bridge financial company in conformity 
with the provisions of law relating to the liquidation of 
covered financial companies under this title. With respect 
to any such bridge financial company, the Corporation as 
receiver shall have all the rights, powers, and privileges 
and shall perform the duties related to the exercise of such 
rights, powers, or privileges granted by law to the Corpora-
tion as receiver for a covered financial company under this 
title and, notwithstanding any other provision of law, in 
the exercise of such rights, powers, and privileges, the Cor-
poration shall not be subject to the direction or supervision 
of any State agency or other Federal agency. 

ø(16) AUTHORITY TO OBTAIN CREDIT.— 
ø(A) IN GENERAL.—A bridge financial company may ob-

tain unsecured credit and issue unsecured debt. 
ø(B) INABILITY TO OBTAIN CREDIT.—If a bridge financial 

company is unable to obtain unsecured credit or issue un-
secured debt, the Corporation may authorize the obtaining 
of credit or the issuance of debt by the bridge financial 
company— 

ø(i) with priority over any or all of the obligations of 
the bridge financial company; 
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ø(ii) secured by a lien on property of the bridge fi-
nancial company that is not otherwise subject to a 
lien; or 

ø(iii) secured by a junior lien on property of the 
bridge financial company that is subject to a lien. 

ø(C) LIMITATIONS.— 
ø(i) IN GENERAL.—The Corporation, after notice and 

a hearing, may authorize the obtaining of credit or the 
issuance of debt by a bridge financial company that is 
secured by a senior or equal lien on property of the 
bridge financial company that is subject to a lien, only 
if— 

ø(I) the bridge financial company is unable to 
otherwise obtain such credit or issue such debt; 
and 

ø(II) there is adequate protection of the interest 
of the holder of the lien on the property with re-
spect to which such senior or equal lien is pro-
posed to be granted. 

ø(ii) HEARING.—The hearing required pursuant to 
this subparagraph shall be before a court of the 
United States, which shall have jurisdiction to conduct 
such hearing and to authorize a bridge financial com-
pany to obtain secured credit under clause (i). 

ø(D) BURDEN OF PROOF.—In any hearing under this 
paragraph, the Corporation has the burden of proof on the 
issue of adequate protection. 

ø(E) QUALIFIED FINANCIAL CONTRACTS.—No credit or 
debt obtained or issued by a bridge financial company may 
contain terms that impair the rights of a counterparty to 
a qualified financial contract upon a default by the bridge 
financial company, other than the priority of such counter-
party’s unsecured claim (after the exercise of rights) rel-
ative to the priority of the bridge financial company’s obli-
gations in respect of such credit or debt, unless such 
counterparty consents in writing to any such impairment. 

ø(17) EFFECT ON DEBTS AND LIENS.—The reversal or modi-
fication on appeal of an authorization under this subsection to 
obtain credit or issue debt, or of a grant under this section of 
a priority or a lien, does not affect the validity of any debt so 
issued, or any priority or lien so granted, to an entity that ex-
tended such credit in good faith, whether or not such entity 
knew of the pendency of the appeal, unless such authorization 
and the issuance of such debt, or the granting of such priority 
or lien, were stayed pending appeal. 

ø(i) SHARING RECORDS.—If the Corporation has been appointed 
as receiver for a covered financial company, other Federal regu-
lators shall make all records relating to the covered financial com-
pany available to the Corporation, which may be used by the Cor-
poration in any manner that the Corporation determines to be ap-
propriate. 

ø(j) EXPEDITED PROCEDURES FOR CERTAIN CLAIMS.— 
ø(1) TIME FOR FILING NOTICE OF APPEAL.—The notice of ap-

peal of any order, whether interlocutory or final, entered in 
any case brought by the Corporation against a director, officer, 
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employee, agent, attorney, accountant, or appraiser of the cov-
ered financial company, or any other person employed by or 
providing services to a covered financial company, shall be filed 
not later than 30 days after the date of entry of the order. The 
hearing of the appeal shall be held not later than 120 days 
after the date of the notice of appeal. The appeal shall be de-
cided not later than 180 days after the date of the notice of ap-
peal. 

ø(2) SCHEDULING.—The court shall expedite the consider-
ation of any case brought by the Corporation against a direc-
tor, officer, employee, agent, attorney, accountant, or appraiser 
of a covered financial company or any other person employed 
by or providing services to a covered financial company. As far 
as practicable, the court shall give such case priority on its 
docket. 

ø(3) JUDICIAL DISCRETION.—The court may modify the sched-
ule and limitations stated in paragraphs (1) and (2) in a par-
ticular case, based on a specific finding that the ends of justice 
that would be served by making such a modification would out-
weigh the best interest of the public in having the case re-
solved expeditiously. 

ø(k) FOREIGN INVESTIGATIONS.—The Corporation, as receiver for 
any covered financial company, and for purposes of carrying out 
any power, authority, or duty with respect to a covered financial 
company— 

ø(1) may request the assistance of any foreign financial au-
thority and provide assistance to any foreign financial author-
ity in accordance with section 8(v) of the Federal Deposit In-
surance Act, as if the covered financial company were an in-
sured depository institution, the Corporation were the appro-
priate Federal banking agency for the company, and any for-
eign financial authority were the foreign banking authority; 
and 

ø(2) may maintain an office to coordinate foreign investiga-
tions or investigations on behalf of foreign financial authori-
ties. 

ø(l) PROHIBITION ON ENTERING SECRECY AGREEMENTS AND PRO-
TECTIVE ORDERS.—The Corporation may not enter into any agree-
ment or approve any protective order which prohibits the Corpora-
tion from disclosing the terms of any settlement of an administra-
tive or other action for damages or restitution brought by the Cor-
poration in its capacity as receiver for a covered financial company. 

ø(m) LIQUIDATION OF CERTAIN COVERED FINANCIAL COMPANIES 
OR BRIDGE FINANCIAL COMPANIES.— 

ø(1) IN GENERAL.—Except as specifically provided in this sec-
tion, and notwithstanding any other provision of law, the Cor-
poration, in connection with the liquidation of any covered fi-
nancial company or bridge financial company with respect to 
which the Corporation has been appointed as receiver, shall— 

ø(A) in the case of any covered financial company or 
bridge financial company that is a stockbroker, but is not 
a member of the Securities Investor Protection Corpora-
tion, apply the provisions of subchapter III of chapter 7 of 
the Bankruptcy Code, in respect of the distribution to any 
customer of all customer name security and customer prop-
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erty and member property, as if such covered financial 
company or bridge financial company were a debtor for 
purposes of such subchapter; or 

ø(B) in the case of any covered financial company or 
bridge financial company that is a commodity broker, 
apply the provisions of subchapter IV of chapter 7 the 
Bankruptcy Code, in respect of the distribution to any cus-
tomer of all customer property and member property, as if 
such covered financial company or bridge financial com-
pany were a debtor for purposes of such subchapter. 

ø(2) DEFINITIONS.—For purposes of this subsection— 
ø(A) the terms ‘‘customer’’, ‘‘customer name security’’, 

and ‘‘customer property and member property’’ have the 
same meanings as in sections 741 and 761 of title 11, 
United States Code; and 

ø(B) the terms ‘‘commodity broker’’ and ‘‘stockbroker’’ 
have the same meanings as in section 101 of the Bank-
ruptcy Code. 

ø(n) ORDERLY LIQUIDATION FUND.— 
ø(1) ESTABLISHMENT.—There is established in the Treasury 

of the United States a separate fund to be known as the ‘‘Or-
derly Liquidation Fund’’, which shall be available to the Cor-
poration to carry out the authorities contained in this title, for 
the cost of actions authorized by this title, including the or-
derly liquidation of covered financial companies, payment of 
administrative expenses, the payment of principal and interest 
by the Corporation on obligations issued under paragraph (5), 
and the exercise of the authorities of the Corporation under 
this title. 

ø(2) PROCEEDS.—Amounts received by the Corporation, in-
cluding assessments received under subsection (o), proceeds of 
obligations issued under paragraph (5), interest and other 
earnings from investments, and repayments to the Corporation 
by covered financial companies, shall be deposited into the 
Fund. 

ø(3) MANAGEMENT.—The Corporation shall manage the Fund 
in accordance with this subsection and the policies and proce-
dures established under section 203(d). 

ø(4) INVESTMENTS.—At the request of the Corporation, the 
Secretary may invest such portion of amounts held in the Fund 
that are not, in the judgment of the Corporation, required to 
meet the current needs of the Corporation, in obligations of the 
United States having suitable maturities, as determined by the 
Corporation. The interest on and the proceeds from the sale or 
redemption of such obligations shall be credited to the Fund. 

ø(5) AUTHORITY TO ISSUE OBLIGATIONS.— 
ø(A) CORPORATION AUTHORIZED TO ISSUE OBLIGATIONS.— 

Upon appointment by the Secretary of the Corporation as 
receiver for a covered financial company, the Corporation 
is authorized to issue obligations to the Secretary. 

ø(B) SECRETARY AUTHORIZED TO PURCHASE OBLIGA-
TIONS.—The Secretary may, under such terms and condi-
tions as the Secretary may require, purchase or agree to 
purchase any obligations issued under subparagraph (A), 
and for such purpose, the Secretary is authorized to use as 
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a public debt transaction the proceeds of the sale of any 
securities issued under chapter 31 of title 31, United 
States Code, and the purposes for which securities may be 
issued under chapter 31 of title 31, United States Code, 
are extended to include such purchases. 

ø(C) INTEREST RATE.—Each purchase of obligations by 
the Secretary under this paragraph shall be upon such 
terms and conditions as to yield a return at a rate deter-
mined by the Secretary, taking into consideration the cur-
rent average yield on outstanding marketable obligations 
of the United States of comparable maturity, plus an inter-
est rate surcharge to be determined by the Secretary, 
which shall be greater than the difference between— 

ø(i) the current average rate on an index of cor-
porate obligations of comparable maturity; and 

ø(ii) the current average rate on outstanding mar-
ketable obligations of the United States of comparable 
maturity. 

ø(D) SECRETARY AUTHORIZED TO SELL OBLIGATIONS.—The 
Secretary may sell, upon such terms and conditions as the 
Secretary shall determine, any of the obligations acquired 
under this paragraph. 

ø(E) PUBLIC DEBT TRANSACTIONS.—All purchases and 
sales by the Secretary of such obligations under this para-
graph shall be treated as public debt transactions of the 
United States, and the proceeds from the sale of any obli-
gations acquired by the Secretary under this paragraph 
shall be deposited into the Treasury of the United States 
as miscellaneous receipts. 

ø(6) MAXIMUM OBLIGATION LIMITATION.—The Corporation 
may not, in connection with the orderly liquidation of a covered 
financial company, issue or incur any obligation, if, after 
issuing or incurring the obligation, the aggregate amount of 
such obligations outstanding under this subsection for each 
covered financial company would exceed— 

ø(A) an amount that is equal to 10 percent of the total 
consolidated assets of the covered financial company, 
based on the most recent financial statement available, 
during the 30-day period immediately following the date of 
appointment of the Corporation as receiver (or a shorter 
time period if the Corporation has calculated the amount 
described under subparagraph (B)); and 

ø(B) the amount that is equal to 90 percent of the fair 
value of the total consolidated assets of each covered finan-
cial company that are available for repayment, after the 
time period described in subparagraph (A). 

ø(7) RULEMAKING.—The Corporation and the Secretary shall 
jointly, in consultation with the Council, prescribe regulations 
governing the calculation of the maximum obligation limitation 
defined in this paragraph. 

ø(8) RULE OF CONSTRUCTION.— 
ø(A) IN GENERAL.—Nothing in this section shall be con-

strued to affect the authority of the Corporation under 
subsection (a) or (b) of section 14 or section 15(c)(5) of the 
Federal Deposit Insurance Act (12 U.S.C. 1824, 1825(c)(5)), 
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the management of the Deposit Insurance Fund by the 
Corporation, or the resolution of insured depository insti-
tutions, provided that— 

ø(i) the authorities of the Corporation contained in 
this title shall not be used to assist the Deposit Insur-
ance Fund or to assist any financial company under 
applicable law other than this Act; 

ø(ii) the authorities of the Corporation relating to 
the Deposit Insurance Fund, or any other responsibil-
ities of the Corporation under applicable law other 
than this title, shall not be used to assist a covered fi-
nancial company pursuant to this title; and 

ø(iii) the Deposit Insurance Fund may not be used 
in any manner to otherwise circumvent the purposes 
of this title. 

ø(B) VALUATION.—For purposes of determining the 
amount of obligations under this subsection— 

ø(i) the Corporation shall include as an obligation 
any contingent liability of the Corporation pursuant to 
this title; and 

ø(ii) the Corporation shall value any contingent li-
ability at its expected cost to the Corporation. 

ø(9) ORDERLY LIQUIDATION AND REPAYMENT PLANS.— 
ø(A) ORDERLY LIQUIDATION PLAN.—Amounts in the Fund 

shall be available to the Corporation with regard to a cov-
ered financial company for which the Corporation is ap-
pointed receiver after the Corporation has developed an or-
derly liquidation plan that is acceptable to the Secretary 
with regard to such covered financial company, including 
the provision and use of funds, including taking any ac-
tions specified under section 204(d) and subsection 
(h)(2)(G)(iv) and (h)(9) of this section, and payments to 
third parties. The orderly liquidation plan shall take into 
account actions to avoid or mitigate potential adverse ef-
fects on low income, minority, or underserved communities 
affected by the failure of the covered financial company, 
and shall provide for coordination with the primary finan-
cial regulatory agencies, as appropriate, to ensure that 
such actions are taken. The Corporation may, at any time, 
amend any orderly liquidation plan approved by the Sec-
retary with the concurrence of the Secretary. 

ø(B) MANDATORY REPAYMENT PLAN.— 
ø(i) IN GENERAL.—No amount authorized under 

paragraph (6)(B) may be provided by the Secretary to 
the Corporation under paragraph (5), unless an agree-
ment is in effect between the Secretary and the Cor-
poration that— 

ø(I) provides a specific plan and schedule to 
achieve the repayment of the outstanding amount 
of any borrowing under paragraph (5); and 

ø(II) demonstrates that income to the Corpora-
tion from the liquidated assets of the covered fi-
nancial company and assessments under sub-
section (o) will be sufficient to amortize the out-
standing balance within the period established in 
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the repayment schedule and pay the interest ac-
cruing on such balance within the time provided 
in subsection (o)(1)(B). 

ø(ii) CONSULTATION WITH AND REPORT TO CON-
GRESS.—The Secretary and the Corporation shall— 

ø(I) consult with the Committee on Banking, 
Housing, and Urban Affairs of the Senate and the 
Committee on Financial Services of the House of 
Representatives on the terms of any repayment 
schedule agreement; and 

ø(II) submit a copy of the repayment schedule 
agreement to the Committees described in sub-
clause (I) before the end of the 30-day period be-
ginning on the date on which any amount is pro-
vided by the Secretary to the Corporation under 
paragraph (5). 

ø(10) IMPLEMENTATION EXPENSES.— 
ø(A) IN GENERAL.—Reasonable implementation expenses 

of the Corporation incurred after the date of enactment of 
this Act shall be treated as expenses of the Council. 

ø(B) REQUESTS FOR REIMBURSEMENT.—The Corporation 
shall periodically submit a request for reimbursement for 
implementation expenses to the Chairperson of the Coun-
cil, who shall arrange for prompt reimbursement to the 
Corporation of reasonable implementation expenses. 

ø(C) DEFINITION.—As used in this paragraph, the term 
‘‘implementation expenses’’— 

ø(i) means costs incurred by the Corporation begin-
ning on the date of enactment of this Act, as part of 
its efforts to implement this title that do not relate to 
a particular covered financial company; and 

ø(ii) includes the costs incurred in connection with 
the development of policies, procedures, rules, and reg-
ulations and other planning activities of the Corpora-
tion consistent with carrying out this title. 

ø(o) ASSESSMENTS.— 
ø(1) RISK-BASED ASSESSMENTS.— 

ø(A) ELIGIBLE FINANCIAL COMPANIES DEFINED.—For pur-
poses of this subsection, the term ‘‘eligible financial com-
pany’’ means any bank holding company with total consoli-
dated assets equal to or greater than $50,000,000,000 and 
any nonbank financial company supervised by the Board of 
Governors. 

ø(B) ASSESSMENTS.—The Corporation shall charge one or 
more risk-based assessments in accordance with the provi-
sions of subparagraph (D), if such assessments are nec-
essary to pay in full the obligations issued by the Corpora-
tion to the Secretary under this title within 60 months of 
the date of issuance of such obligations. 

ø(C) EXTENSIONS AUTHORIZED.—The Corporation may, 
with the approval of the Secretary, extend the time period 
under subparagraph (B), if the Corporation determines 
that an extension is necessary to avoid a serious adverse 
effect on the financial system of the United States. 
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ø(D) APPLICATION OF ASSESSMENTS.—To meet the re-
quirements of subparagraph (B), the Corporation shall— 

ø(i) impose assessments, as soon as practicable, on 
any claimant that received additional payments or 
amounts from the Corporation pursuant to subsection 
(b)(4), (d)(4), or (h)(5)(E), except for payments or 
amounts necessary to initiate and continue operations 
essential to implementation of the receivership or any 
bridge financial company, to recover on a cumulative 
basis, the entire difference between— 

ø(I) the aggregate value the claimant received 
from the Corporation on a claim pursuant to this 
title (including pursuant to subsection (b)(4), 
(d)(4), and (h)(5)(E)), as of the date on which such 
value was received; and 

ø(II) the value the claimant was entitled to re-
ceive from the Corporation on such claim solely 
from the proceeds of the liquidation of the covered 
financial company under this title; and 

ø(ii) if the amounts to be recovered on a cumulative 
basis under clause (i) are insufficient to meet the re-
quirements of subparagraph (B), after taking into ac-
count the considerations set forth in paragraph (4), 
impose assessments on— 

ø(I) eligible financial companies; and 
ø(II) financial companies with total consolidated 

assets equal to or greater than $50,000,000,000 
that are not eligible financial companies. 

ø(E) PROVISION OF FINANCING.—Payments or amounts 
necessary to initiate and continue operations essential to 
implementation of the receivership or any bridge financial 
company described in subparagraph (D)(i) shall not include 
the provision of financing, as defined by rule of the Cor-
poration, to third parties. 

ø(2) GRADUATED ASSESSMENT RATE.—The Corporation shall 
impose assessments on a graduated basis, with financial com-
panies having greater assets and risk being assessed at a high-
er rate. 

ø(3) NOTIFICATION AND PAYMENT.—The Corporation shall no-
tify each financial company of that company’s assessment 
under this subsection. Any financial company subject to assess-
ment under this subsection shall pay such assessment in ac-
cordance with the regulations prescribed pursuant to para-
graph (6). 

ø(4) RISK-BASED ASSESSMENT CONSIDERATIONS.—In imposing 
assessments under paragraph (1)(D)(ii), the Corporation shall 
use a risk matrix. The Council shall make a recommendation 
to the Corporation on the risk matrix to be used in imposing 
such assessments, and the Corporation shall take into account 
any such recommendation in the establishment of the risk ma-
trix to be used to impose such assessments. In recommending 
or establishing such risk matrix, the Council and the Corpora-
tion, respectively, shall take into account— 

ø(A) economic conditions generally affecting financial 
companies so as to allow assessments to increase during 
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more favorable economic conditions and to decrease during 
less favorable economic conditions; 

ø(B) any assessments imposed on a financial company or 
an affiliate of a financial company that— 

ø(i) is an insured depository institution, assessed 
pursuant to section 7 or 13(c)(4)(G) of the Federal De-
posit Insurance Act; 

ø(ii) is a member of the Securities Investor Protec-
tion Corporation, assessed pursuant to section 4 of the 
Securities Investor Protection Act of 1970 (15 U.S.C. 
78ddd); 

ø(iii) is an insured credit union, assessed pursuant 
to section 202(c)(1)(A)(i) of the Federal Credit Union 
Act (12 U.S.C. 1782(c)(1)(A)(i)); or 

ø(iv) is an insurance company, assessed pursuant to 
applicable State law to cover (or reimburse payments 
made to cover) the costs of the rehabilitation, liquida-
tion, or other State insolvency proceeding with respect 
to 1 or more insurance companies; 

ø(C) the risks presented by the financial company to the 
financial system and the extent to which the financial com-
pany has benefitted, or likely would benefit, from the or-
derly liquidation of a financial company under this title, 
including— 

ø(i) the amount, different categories, and concentra-
tions of assets of the financial company and its affili-
ates, including both on-balance sheet and off-balance 
sheet assets; 

ø(ii) the activities of the financial company and its 
affiliates; 

ø(iii) the relevant market share of the financial com-
pany and its affiliates; 

ø(iv) the extent to which the financial company is le-
veraged; 

ø(v) the potential exposure to sudden calls on liquid-
ity precipitated by economic distress; 

ø(vi) the amount, maturity, volatility, and stability 
of the company’s financial obligations to, and relation-
ship with, other financial companies; 

ø(vii) the amount, maturity, volatility, and stability 
of the liabilities of the company, including the degree 
of reliance on short-term funding, taking into consider-
ation existing systems for measuring a company’s risk- 
based capital; 

ø(viii) the stability and variety of the company’s 
sources of funding; 

ø(ix) the company’s importance as a source of credit 
for households, businesses, and State and local govern-
ments and as a source of liquidity for the financial 
system; 

ø(x) the extent to which assets are simply managed 
and not owned by the financial company and the ex-
tent to which ownership of assets under management 
is diffuse; and 
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ø(xi) the amount, different categories, and con-
centrations of liabilities, both insured and uninsured, 
contingent and noncontingent, including both on-bal-
ance sheet and off-balance sheet liabilities, of the fi-
nancial company and its affiliates; 

ø(D) any risks presented by the financial company dur-
ing the 10-year period immediately prior to the appoint-
ment of the Corporation as receiver for the covered finan-
cial company that contributed to the failure of the covered 
financial company; and 

ø(E) such other risk-related factors as the Corporation, 
or the Council, as applicable, may determine to be appro-
priate. 

ø(5) COLLECTION OF INFORMATION.—The Corporation may 
impose on covered financial companies such collection of infor-
mation requirements as the Corporation deems necessary to 
carry out this subsection after the appointment of the Corpora-
tion as receiver under this title. 

ø(6) RULEMAKING.— 
ø(A) IN GENERAL.—The Corporation shall prescribe regu-

lations to carry out this subsection. The Corporation shall 
consult with the Secretary in the development and final-
ization of such regulations. 

ø(B) EQUITABLE TREATMENT.—The regulations pre-
scribed under subparagraph (A) shall take into account the 
differences in risks posed to the financial stability of the 
United States by financial companies, the differences in 
the liability structures of financial companies, and the dif-
ferent bases for other assessments that such financial com-
panies may be required to pay, to ensure that assessed fi-
nancial companies are treated equitably and that assess-
ments under this subsection reflect such differences. 

ø(p) UNENFORCEABILITY OF CERTAIN AGREEMENTS.— 
ø(1) IN GENERAL.—No provision described in paragraph (2) 

shall be enforceable against or impose any liability on any per-
son, as such enforcement or liability shall be contrary to public 
policy. 

ø(2) PROHIBITED PROVISIONS.—A provision described in this 
paragraph is any term contained in any existing or future 
standstill, confidentiality, or other agreement that, directly or 
indirectly— 

ø(A) affects, restricts, or limits the ability of any person 
to offer to acquire or acquire; 

ø(B) prohibits any person from offering to acquire or ac-
quiring; or 

ø(C) prohibits any person from using any previously dis-
closed information in connection with any such offer to ac-
quire or acquisition of, 

all or part of any covered financial company, including any li-
abilities, assets, or interest therein, in connection with any 
transaction in which the Corporation exercises its authority 
under this title. 

ø(q) OTHER EXEMPTIONS.— 
ø(1) IN GENERAL.—When acting as a receiver under this 

title— 
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ø(A) the Corporation, including its franchise, its capital, 
reserves and surplus, and its income, shall be exempt from 
all taxation imposed by any State, county, municipality, or 
local taxing authority, except that any real property of the 
Corporation shall be subject to State, territorial, county, 
municipal, or local taxation to the same extent according 
to its value as other real property is taxed, except that, 
notwithstanding the failure of any person to challenge an 
assessment under State law of the value of such property, 
such value, and the tax thereon, shall be determined as of 
the period for which such tax is imposed; 

ø(B) no property of the Corporation shall be subject to 
levy, attachment, garnishment, foreclosure, or sale without 
the consent of the Corporation, nor shall any involuntary 
lien attach to the property of the Corporation; and 

ø(C) the Corporation shall not be liable for any amounts 
in the nature of penalties or fines, including those arising 
from the failure of any person to pay any real property, 
personal property, probate, or recording tax or any record-
ing or filing fees when due; and 

ø(D) the Corporation shall be exempt from all prosecu-
tion by the United States or any State, county, munici-
pality, or local authority for any criminal offense arising 
under Federal, State, county, municipal, or local law, 
which was allegedly committed by the covered financial 
company, or persons acting on behalf of the covered finan-
cial company, prior to the appointment of the Corporation 
as receiver. 

ø(2) LIMITATION.—Paragraph (1) shall not apply with respect 
to any tax imposed (or other amount arising) under the Inter-
nal Revenue Code of 1986. 

ø(r) CERTAIN SALES OF ASSETS PROHIBITED.— 
ø(1) PERSONS WHO ENGAGED IN IMPROPER CONDUCT WITH, OR 

CAUSED LOSSES TO, COVERED FINANCIAL COMPANIES.—The Cor-
poration shall prescribe regulations which, at a minimum, 
shall prohibit the sale of assets of a covered financial company 
by the Corporation to— 

ø(A) any person who— 
ø(i) has defaulted, or was a member of a partnership 

or an officer or director of a corporation that has de-
faulted, on 1 or more obligations, the aggregate 
amount of which exceeds $1,000,000, to such covered 
financial company; 

ø(ii) has been found to have engaged in fraudulent 
activity in connection with any obligation referred to 
in clause (i); and 

ø(iii) proposes to purchase any such asset in whole 
or in part through the use of the proceeds of a loan or 
advance of credit from the Corporation or from any 
covered financial company; 

ø(B) any person who participated, as an officer or direc-
tor of such covered financial company or of any affiliate of 
such company, in a material way in any transaction that 
resulted in a substantial loss to such covered financial 
company; or 
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ø(C) any person who has demonstrated a pattern or 
practice of defalcation regarding obligations to such cov-
ered financial company. 

ø(2) CONVICTED DEBTORS.—Except as provided in paragraph 
(3), a person may not purchase any asset of such institution 
from the receiver, if that person— 

ø(A) has been convicted of an offense under section 215, 
656, 657, 1005, 1006, 1007, 1008, 1014, 1032, 1341, 1343, 
or 1344 of title 18, United States Code, or of conspiring to 
commit such an offense, affecting any covered financial 
company; and 

ø(B) is in default on any loan or other extension of credit 
from such covered financial company which, if not paid, 
will cause substantial loss to the Fund or the Corporation. 

ø(3) SETTLEMENT OF CLAIMS.—Paragraphs (1) and (2) shall 
not apply to the sale or transfer by the Corporation of any 
asset of any covered financial company to any person, if the 
sale or transfer of the asset resolves or settles, or is part of the 
resolution or settlement, of 1 or more claims that have been, 
or could have been, asserted by the Corporation against the 
person. 

ø(4) DEFINITION OF DEFAULT.—For purposes of this sub-
section, the term ‘‘default’’ means a failure to comply with the 
terms of a loan or other obligation to such an extent that the 
property securing the obligation is foreclosed upon. 

ø(s) RECOUPMENT OF COMPENSATION FROM SENIOR EXECUTIVES 
AND DIRECTORS.— 

ø(1) IN GENERAL.—The Corporation, as receiver of a covered 
financial company, may recover from any current or former 
senior executive or director substantially responsible for the 
failed condition of the covered financial company any com-
pensation received during the 2-year period preceding the date 
on which the Corporation was appointed as the receiver of the 
covered financial company, except that, in the case of fraud, no 
time limit shall apply. 

ø(2) COST CONSIDERATIONS.—In seeking to recover any such 
compensation, the Corporation shall weigh the financial and 
deterrent benefits of such recovery against the cost of exe-
cuting the recovery. 

ø(3) RULEMAKING.—The Corporation shall promulgate regu-
lations to implement the requirements of this subsection, in-
cluding defining the term ‘‘compensation’’ to mean any finan-
cial remuneration, including salary, bonuses, incentives, bene-
fits, severance, deferred compensation, or golden parachute 
benefits, and any profits realized from the sale of the securities 
of the covered financial company. 

øSEC. 211. MISCELLANEOUS PROVISIONS. 
ø(a) CLARIFICATION OF PROHIBITION REGARDING CONCEALMENT 

OF ASSETS FROM RECEIVER OR LIQUIDATING AGENT.—Section 
1032(1) of title 18, United States Code, is amended by inserting 
‘‘the Federal Deposit Insurance Corporation acting as receiver for 
a covered financial company, in accordance with title II of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act,’’ be-
fore ‘‘or the National Credit’’. 
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ø(b) CONFORMING AMENDMENT.—Section 1032 of title 18, United 
States Code, is amended in the section heading, by striking ‘‘OF FI-
NANCIAL INSTITUTION’’. 

ø(c) FEDERAL DEPOSIT INSURANCE CORPORATION IMPROVEMENT 
ACT OF 1991.—Section 403(a) of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991 (12 U.S.C. 4403(a)) is amended 
by inserting ‘‘section 210(c) of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act, section 1367 of the Federal Housing 
Enterprises Financial Safety and Soundness Act of 1992 (12 U.S.C. 
4617(d)),’’ after ‘‘section 11(e) of the Federal Deposit Insurance 
Act,’’. 

ø(d) FDIC INSPECTOR GENERAL REVIEWS.— 
ø(1) SCOPE.—The Inspector General of the Corporation shall 

conduct, supervise, and coordinate audits and investigations of 
the liquidation of any covered financial company by the Cor-
poration as receiver under this title, including collecting and 
summarizing— 

ø(A) a description of actions taken by the Corporation as 
receiver; 

ø(B) a description of any material sales, transfers, merg-
ers, obligations, purchases, and other material trans-
actions entered into by the Corporation; 

ø(C) an evaluation of the adequacy of the policies and 
procedures of the Corporation under section 203(d) and or-
derly liquidation plan under section 210(n)(14); 

ø(D) an evaluation of the utilization by the Corporation 
of the private sector in carrying out its functions, including 
the adequacy of any conflict-of-interest reviews; and 

ø(E) an evaluation of the overall performance of the Cor-
poration in liquidating the covered financial company, in-
cluding administrative costs, timeliness of liquidation proc-
ess, and impact on the financial system. 

ø(2) FREQUENCY.—Not later than 6 months after the date of 
appointment of the Corporation as receiver under this title and 
every 6 months thereafter, the Inspector General of the Cor-
poration shall conduct the audit and investigation described in 
paragraph (1). 

ø(3) REPORTS AND TESTIMONY.—The Inspector General of the 
Corporation shall include in the semiannual reports required 
by section 5(a) of the Inspector General Act of 1978 (5 U.S.C. 
App.), a summary of the findings and evaluations under para-
graph (1), and shall appear before the appropriate committees 
of Congress, if requested, to present each such report. 

ø(4) FUNDING.— 
ø(A) INITIAL FUNDING.—The expenses of the Inspector 

General of the Corporation in carrying out this subsection 
shall be considered administrative expenses of the receiv-
ership. 

ø(B) ADDITIONAL FUNDING.—If the maximum amount 
available to the Corporation as receiver under this title is 
insufficient to enable the Inspector General of the Corpora-
tion to carry out the duties under this subsection, the Cor-
poration shall pay such additional amounts from assess-
ments imposed under section 210. 
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ø(5) TERMINATION OF RESPONSIBILITIES.—The duties and re-
sponsibilities of the Inspector General of the Corporation under 
this subsection shall terminate 1 year after the date of termi-
nation of the receivership under this title. 

ø(e) TREASURY INSPECTOR GENERAL REVIEWS.— 
ø(1) SCOPE.—The Inspector General of the Department of the 

Treasury shall conduct, supervise, and coordinate audits and 
investigations of actions taken by the Secretary related to the 
liquidation of any covered financial company under this title, 
including collecting and summarizing— 

ø(A) a description of actions taken by the Secretary 
under this title; 

ø(B) an analysis of the approval by the Secretary of the 
policies and procedures of the Corporation under section 
203 and acceptance of the orderly liquidation plan of the 
Corporation under section 210; and 

ø(C) an assessment of the terms and conditions under-
lying the purchase by the Secretary of obligations of the 
Corporation under section 210. 

ø(2) FREQUENCY.—Not later than 6 months after the date of 
appointment of the Corporation as receiver under this title and 
every 6 months thereafter, the Inspector General of the De-
partment of the Treasury shall conduct the audit and inves-
tigation described in paragraph (1). 

ø(3) REPORTS AND TESTIMONY.—The Inspector General of the 
Department of the Treasury shall include in the semiannual 
reports required by section 5(a) of the Inspector General Act of 
1978 (5 U.S.C. App.), a summary of the findings and assess-
ments under paragraph (1), and shall appear before the appro-
priate committees of Congress, if requested, to present each 
such report. 

ø(4) TERMINATION OF RESPONSIBILITIES.—The duties and re-
sponsibilities of the Inspector General of the Department of the 
Treasury under this subsection shall terminate 1 year after the 
date on which the obligations purchased by the Secretary from 
the Corporation under section 210 are fully redeemed. 

ø(f) PRIMARY FINANCIAL REGULATORY AGENCY INSPECTOR GEN-
ERAL REVIEWS.— 

ø(1) SCOPE.—Upon the appointment of the Corporation as re-
ceiver for a covered financial company supervised by a Federal 
primary financial regulatory agency or the Board of Governors 
under section 165, the Inspector General of the agency or the 
Board of Governors shall make a written report reviewing the 
supervision by the agency or the Board of Governors of the cov-
ered financial company, which shall— 

ø(A) evaluate the effectiveness of the agency or the 
Board of Governors in carrying out its supervisory respon-
sibilities with respect to the covered financial company; 

ø(B) identify any acts or omissions on the part of agency 
or Board of Governors officials that contributed to the cov-
ered financial company being in default or in danger of de-
fault; 

ø(C) identify any actions that could have been taken by 
the agency or the Board of Governors that would have pre-
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vented the company from being in default or in danger of 
default; and 

ø(D) recommend appropriate administrative or legisla-
tive action. 

ø(2) REPORTS AND TESTIMONY.—Not later than 1 year after 
the date of appointment of the Corporation as receiver under 
this title, the Inspector General of the Federal primary finan-
cial regulatory agency or the Board of Governors shall provide 
the report required by paragraph (1) to such agency or the 
Board of Governors, and along with such agency or the Board 
of Governors, as applicable, shall appear before the appropriate 
committees of Congress, if requested, to present the report re-
quired by paragraph (1). Not later than 90 days after the date 
of receipt of the report required by paragraph (1), such agency 
or the Board of Governors, as applicable, shall provide a writ-
ten report to Congress describing any actions taken in re-
sponse to the recommendations in the report, and if no such 
actions were taken, describing the reasons why no actions were 
taken. 

øSEC. 212. PROHIBITION OF CIRCUMVENTION AND PREVENTION OF 
CONFLICTS OF INTEREST. 

ø(a) NO OTHER FUNDING.—Funds for the orderly liquidation of 
any covered financial company under this title shall only be pro-
vided as specified under this title. 

ø(b) LIMIT ON GOVERNMENTAL ACTIONS.—No governmental entity 
may take any action to circumvent the purposes of this title. 

ø(c) CONFLICT OF INTEREST.—In the event that the Corporation 
is appointed receiver for more than 1 covered financial company or 
is appointed receiver for a covered financial company and receiver 
for any insured depository institution that is an affiliate of such 
covered financial company, the Corporation shall take appropriate 
action, as necessary to avoid any conflicts of interest that may arise 
in connection with multiple receiverships. 
øSEC. 213. BAN ON CERTAIN ACTIVITIES BY SENIOR EXECUTIVES AND 

DIRECTORS. 
ø(a) PROHIBITION AUTHORITY.—The Board of Governors or, if the 

covered financial company was not supervised by the Board of Gov-
ernors, the Corporation, may exercise the authority provided by 
this section. 

ø(b) AUTHORITY TO ISSUE ORDER.—The appropriate agency de-
scribed in subsection (a) may take any action authorized by sub-
section (c), if the agency determines that— 

ø(1) a senior executive or a director of the covered financial 
company, prior to the appointment of the Corporation as re-
ceiver, has, directly or indirectly— 

ø(A) violated— 
ø(i) any law or regulation; 
ø(ii) any cease-and-desist order which has become 

final; 
ø(iii) any condition imposed in writing by a Federal 

agency in connection with any action on any applica-
tion, notice, or request by such company or senior ex-
ecutive; or 

ø(iv) any written agreement between such company 
and such agency; 
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ø(B) engaged or participated in any unsafe or unsound 
practice in connection with any financial company; or 

ø(C) committed or engaged in any act, omission, or prac-
tice which constitutes a breach of the fiduciary duty of 
such senior executive or director; 

ø(2) by reason of the violation, practice, or breach described 
in any subparagraph of paragraph (1), such senior executive or 
director has received financial gain or other benefit by reason 
of such violation, practice, or breach and such violation, prac-
tice, or breach contributed to the failure of the company; and 

ø(3) such violation, practice, or breach— 
ø(A) involves personal dishonesty on the part of such 

senior executive or director; or 
ø(B) demonstrates willful or continuing disregard by 

such senior executive or director for the safety or sound-
ness of such company. 

ø(c) AUTHORIZED ACTIONS.— 
ø(1) IN GENERAL.—The appropriate agency for a financial 

company, as described in subsection (a), may serve upon a sen-
ior executive or director described in subsection (b) a written 
notice of the intention of the agency to prohibit any further 
participation by such person, in any manner, in the conduct of 
the affairs of any financial company for a period of time deter-
mined by the appropriate agency to be commensurate with 
such violation, practice, or breach, provided such period shall 
be not less than 2 years. 

ø(2) PROCEDURES.—The due process requirements and other 
procedures under section 8(e) of the Federal Deposit Insurance 
Act (12 U.S.C. 1818(e)) shall apply to actions under this section 
as if the covered financial company were an insured depository 
institution and the senior executive or director were an institu-
tion-affiliated party, as those terms are defined in that Act. 

ø(d) REGULATIONS.—The Corporation and the Board of Gov-
ernors, in consultation with the Council, shall jointly prescribe 
rules or regulations to administer and carry out this section, in-
cluding rules, regulations, or guidelines to further define the term 
senior executive for the purposes of this section. 
øSEC. 214. PROHIBITION ON TAXPAYER FUNDING. 

ø(a) LIQUIDATION REQUIRED.—All financial companies put into 
receivership under this title shall be liquidated. No taxpayer funds 
shall be used to prevent the liquidation of any financial company 
under this title. 

ø(b) RECOVERY OF FUNDS.—All funds expended in the liquidation 
of a financial company under this title shall be recovered from the 
disposition of assets of such financial company, or shall be the re-
sponsibility of the financial sector, through assessments. 

ø(c) NO LOSSES TO TAXPAYERS.—Taxpayers shall bear no losses 
from the exercise of any authority under this title. 
øSEC. 215. STUDY ON SECURED CREDITOR HAIRCUTS. 

ø(a) STUDY REQUIRED.—The Council shall conduct a study evalu-
ating the importance of maximizing United States taxpayer protec-
tions and promoting market discipline with respect to the treat-
ment of fully secured creditors in the utilization of the orderly liq-
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uidation authority authorized by this Act. In carrying out such 
study, the Council shall— 

ø(1) not be prejudicial to current or past laws or regulations 
with respect to secured creditor treatment in a resolution proc-
ess; 

ø(2) study the similarities and differences between the reso-
lution mechanisms authorized by the Bankruptcy Code, the 
Federal Deposit Insurance Corporation Improvement Act of 
1991, and the orderly liquidation authority authorized by this 
Act; 

ø(3) determine how various secured creditors are treated in 
such resolution mechanisms and examine how a haircut (of 
various degrees) on secured creditors could improve market 
discipline and protect taxpayers; 

ø(4) compare the benefits and dynamics of prudent lending 
practices by depository institutions in secured loans for con-
sumers and small businesses to the lending practices of se-
cured creditors to large, interconnected financial firms; 

ø(5) consider whether credit differs according to different 
types of collateral and different terms and timing of the exten-
sion of credit; amd 

ø(6) include an examination of stakeholders who were unse-
cured or under-collateralized and seek collateral when a firm 
is failing, and the impact that such behavior has on financial 
stability and an orderly resolution that protects taxpayers if 
the firm fails. 

ø(b) REPORT.—Not later than the end of the 1-year period begin-
ning on the date of enactment of this Act, the Council shall issue 
a report to the Congress containing all findings and conclusions 
made by the Council in carrying out the study required under sub-
section (a). 
øSEC. 216. STUDY ON BANKRUPTCY PROCESS FOR FINANCIAL AND 

NONBANK FINANCIAL INSTITUTIONS. 
ø(a) STUDY.— 

ø(1) IN GENERAL.—Upon enactment of this Act, the Board of 
Governors, in consultation with the Administrative Office of 
the United States Courts, shall conduct a study regarding the 
resolution of financial companies under the Bankruptcy Code, 
under chapter 7 or 11 thereof. 

ø(2) ISSUES TO BE STUDIED.—Issues to be studied under this 
section include— 

ø(A) the effectiveness of chapter 7 and chapter 11 of the 
Bankruptcy Code in facilitating the orderly resolution or 
reorganization of systemic financial companies; 

ø(B) whether a special financial resolution court or panel 
of special masters or judges should be established to over-
see cases involving financial companies to provide for the 
resolution of such companies under the Bankruptcy Code, 
in a manner that minimizes adverse impacts on financial 
markets without creating moral hazard; 

ø(C) whether amendments to the Bankruptcy Code 
should be adopted to enhance the ability of the Code to re-
solve financial companies in a manner that minimizes ad-
verse impacts on financial markets without creating moral 
hazard; 
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ø(D) whether amendments should be made to the Bank-
ruptcy Code, the Federal Deposit Insurance Act, and other 
insolvency laws to address the manner in which qualified 
financial contracts of financial companies are treated; and 

ø(E) the implications, challenges, and benefits to cre-
ating a new chapter or subchapter of the Bankruptcy Code 
to deal with financial companies. 

ø(b) REPORTS TO CONGRESS.—Not later than 1 year after the date 
of enactment of this Act, and in each successive year until the fifth 
year after the date of enactment of this Act, the Administrative Of-
fice of the United States courts shall submit to the Committees on 
Banking, Housing, and Urban Affairs and the Judiciary of the Sen-
ate and the Committees on Financial Services and the Judiciary of 
the House of Representatives a report summarizing the results of 
the study conducted under subsection (a). 
øSEC. 217. STUDY ON INTERNATIONAL COORDINATION RELATING TO 

BANKRUPTCY PROCESS FOR NONBANK FINANCIAL INSTI-
TUTIONS. 

ø(a) STUDY.— 
ø(1) IN GENERAL.—The Board of Governors, in consultation 

with the Administrative Office of the United States Courts, 
shall conduct a study regarding international coordination re-
lating to the resolution of systemic financial companies under 
the United States Bankruptcy Code and applicable foreign law. 

ø(2) ISSUES TO BE STUDIED.—With respect to the bankruptcy 
process for financial companies, issues to be studied under this 
section include— 

ø(A) the extent to which international coordination cur-
rently exists; 

ø(B) current mechanisms and structures for facilitating 
international cooperation; 

ø(C) barriers to effective international coordination; and 
ø(D) ways to increase and make more effective inter-

national coordination of the resolution of financial compa-
nies, so as to minimize the impact on the financial system 
without creating moral hazard. 

ø(b) REPORT TO CONGRESS.—Not later than 1 year after the date 
of enactment of this Act, the Administrative office of the United 
States Courts shall submit to the Committees on Banking, Hous-
ing, and Urban Affairs and the Judiciary of the Senate and the 
Committees on Financial Services and the Judiciary of the House 
of Representatives a report summarizing the results of the study 
conducted under subsection (a).¿ 

* * * * * * * 

TITLE VII—WALL STREET 
TRANSPARENCY AND ACCOUNTABILITY 

* * * * * * * 
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Subtitle A—Regulation of Over-the- 
Counter Swaps Markets 

PART I—REGULATORY AUTHORITY 

* * * * * * * 
SEC. 716. PROHIBITION AGAINST FEDERAL GOVERNMENT BAILOUTS 

OF SWAPS ENTITIES. 
(a) PROHIBITION ON FEDERAL ASSISTANCE.—Notwithstanding any 

other provision of law (including regulations), no Federal assistance 
may be provided to any swaps entity with respect to any swap, se-
curity-based swap, or other activity of the swaps entity. 

(b) DEFINITIONS.—In this section: 
(1) FEDERAL ASSISTANCE.—The term ‘‘Federal assistance’’ 

means the use of any advances from any Federal Reserve cred-
it facility or discount window that is not part of a program or 
facility with broad-based eligibility under section 13(3)(A) of 
the Federal Reserve Act, Federal Deposit Insurance Corpora-
tion insurance or guarantees for the purpose of— 

(A) making any loan to, or purchasing any stock, equity 
interest, or debt obligation of, any swaps entity; 

(B) purchasing the assets of any swaps entity; 
(C) guaranteeing any loan or debt issuance of any swaps 

entity; or 
(D) entering into any assistance arrangement (including 

tax breaks), loss sharing, or profit sharing with any swaps 
entity. 

(2) SWAPS ENTITY.— 
(A) IN GENERAL.—The term ‘‘swaps entity’’ means any 

swap dealer, security-based swap dealer, major swap par-
ticipant, major security-based swap participant, that is 
registered under— 

(i) the Commodity Exchange Act (7 U.S.C. 1 et seq.); 
or 

(ii) the Securities Exchange Act of 1934 (15 U.S.C. 
78a et seq.). 

(B) EXCLUSION.—The term ‘‘swaps entity’’ does not in-
clude any major swap participant or major security-based 
swap participant that is an covered depository institution. 

(3) COVERED DEPOSITORY INSTITUTION.—The term ‘‘covered 
depository institution’’ means— 

(A) an insured depository institution, as that term is de-
fined in section 3 of the Federal Deposit Insurance Act (12 
U.S.C. 1813); and 

(B) a United States uninsured branch or agency of a for-
eign bank. 

(c) AFFILIATES OF COVERED DEPOSITORY INSTITUTIONS.—The pro-
hibition on Federal assistance contained in subsection (a) does not 
apply to and shall not prevent a covered depository institution from 
having or establishing an affiliate which is a swaps entity, as long 
as such covered depository institution is part of a bank holding 
company, savings and loan holding company, or foreign banking or-
ganization (as such term is defined under Regulation K of the 
Board of Governors of the Federal Reserve System (12 CFR 
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211.21(o))), that is supervised by the Federal Reserve and such 
swaps entity affiliate complies with sections 23A and 23B of the 
Federal Reserve Act and such other requirements as the Com-
modity Futures Trading Commission or the Securities Exchange 
Commission, as appropriate, and the Board of Governors of the 
Federal Reserve System, may determine to be necessary and appro-
priate. 

(d) ONLY BONA FIDE HEDGING AND TRADITIONAL BANK ACTIVI-
TIES PERMITTED.— 

(1) IN GENERAL.—The prohibition in subsection (a) shall not 
apply to any covered depository institution that limits its swap 
and security-based swap activities to the following: 

(A) HEDGING AND OTHER SIMILAR RISK MITIGATION AC-
TIVITIES.—Hedging and other similar risk mitigating ac-
tivities directly related to the covered depository institu-
tion’s activities. 

(B) NON-STRUCTURED FINANCE SWAP ACTIVITIES.—Acting 
as a swaps entity for swaps or security-based swaps other 
than a structured finance swap. 

(C) CERTAIN STRUCTURED FINANCE SWAP ACTIVITIES.— 
Acting as a swaps entity for swaps or security-based swaps 
that are structured finance swaps, if— 

(i) such structured finance swaps are undertaken for 
hedging or risk management purposes; or 

(ii) each asset-backed security underlying such 
structured finance swaps is of a credit quality and of 
a type or category with respect to which the pruden-
tial regulators have jointly adopted rules authorizing 
swap or security-based swap activity by covered depos-
itory institutions. 

(2) DEFINITIONS.—For purposes of this subsection: 
(A) STRUCTURED FINANCE SWAP.—The term ‘‘structured 

finance swap’’ means a swap or security-based swap based 
on an asset-backed security (or group or index primarily 
comprised of asset-backed securities). 

(B) ASSET-BACKED SECURITY.—The term ‘‘asset-backed 
security’’ has the meaning given such term under section 
3(a) of the Securities Exchange Act of 1934 (15 U.S.C. 
78c(a)). 

(e) EXISTING SWAPS AND SECURITY-BASED SWAPS.—The prohibi-
tion in subsection (a) shall only apply to swaps or security-based 
swaps entered into by a covered depository institution after the end 
of the transition period described in subsection (f). 

(f) TRANSITION PERIOD.—To the extent a covered depository insti-
tution qualifies as a ‘‘swaps entity’’ and would be subject to the 
Federal assistance prohibition in subsection (a), the appropriate 
Federal banking agency, after consulting with and considering the 
views of the Commodity Futures Trading Commission or the Secu-
rities Exchange Commission, as appropriate, shall permit the cov-
ered depository institution up to 24 months to divest the swaps en-
tity or cease the activities that require registration as a swaps enti-
ty. In establishing the appropriate transition period to effect such 
divestiture or cessation of activities, which may include making the 
swaps entity an affiliate of the covered depository institution, the 
appropriate Federal banking agency shall take into account and 
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make written findings regarding the potential impact of such dives-
titure or cessation of activities on the covered depository institu-
tion’s (1) mortgage lending, (2) small business lending, (3) job cre-
ation, and (4) capital formation versus the potential negative im-
pact on insured depositors and the Deposit Insurance Fund of the 
Federal Deposit Insurance Corporation. The appropriate Federal 
banking agency may consider such other factors as may be appro-
priate. The appropriate Federal banking agency may place such 
conditions on the covered depository institution’s divestiture or 
ceasing of activities of the swaps entity as it deems necessary and 
appropriate. The transition period under this subsection may be ex-
tended by the appropriate Federal banking agency, after consulta-
tion with the Commodity Futures Trading Commission and the Se-
curities and Exchange Commission, for a period of up to 1 addi-
tional year. 

(g) EXCLUDED ENTITIES.—For purposes of this section, the term 
‘‘swaps entity’’ shall not include any insured depository institution 
under the Federal Deposit Insurance Act øor a covered financial 
company under title II¿ which is in a conservatorship, receivership, 
or a bridge bank operated by the Federal Deposit Insurance Cor-
poration. 

(h) EFFECTIVE DATE.—The prohibition in subsection (a) shall be 
effective 2 years following the date on which this Act is effective. 

(i) LIQUIDATION REQUIRED.— 
(1) IN GENERAL.— 

(A) FDIC INSURED INSTITUTIONS.—All swaps entities 
that are FDIC insured institutions that are put into receiv-
ership or declared insolvent as a result of swap or security- 
based swap activity of the swaps entities shall be subject 
to the termination or transfer of that swap or security- 
based swap activity in accordance with applicable law pre-
scribing the treatment of those contracts. No taxpayer 
funds shall be used to prevent the receivership of any 
swap entity resulting from swap or security-based swap ac-
tivity of the swaps entity. 

(B) INSTITUTIONS THAT POSE A SYSTEMIC RISK AND ARE 
SUBJECT TO HEIGHTENED PRUDENTIAL SUPERVISION AS REG-
ULATED UNDER SECTION 113.—All swaps entities that are 
institutions that pose a systemic risk and are subject to 
heightened prudential supervision as regulated under sec-
tion 113, that are put into receivership or declared insol-
vent as a result of swap or security-based swap activity of 
the swaps entities shall be subject to the termination or 
transfer of that swap or security-based swap activity in ac-
cordance with applicable law prescribing the treatment of 
those contracts. No taxpayer funds shall be used to pre-
vent the receivership of any swap entity resulting from 
swap or security-based swap activity of the swaps entity. 

(C) NON-FDIC INSURED, NON-SYSTEMICALLY SIGNIFICANT 
INSTITUTIONS NOT SUBJECT TO HEIGHTENED PRUDENTIAL 
SUPERVISION AS REGULATED UNDER SECTION 113.—No tax-
payer resources shall be used for the orderly liquidation of 
any swaps entities that are non-FDIC insured, non-sys-
temically significant institutions not subject to heightened 
prudential supervision as regulated under section 113. 
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(2) RECOVERY OF FUNDS.—All funds expended on the termi-
nation or transfer of the swap or security-based swap activity 
of the swaps entity shall be recovered in accordance with appli-
cable law from the disposition of assets of such swap entity or 
through assessments, including on the financial sector as pro-
vided under applicable law. 

(3) NO LOSSES TO TAXPAYERS.—Taxpayers shall bear no 
losses from the exercise of any authority under this title. 

(j) PROHIBITION ON UNREGULATED COMBINATION OF SWAPS ENTI-
TIES AND BANKING.—At no time following adoption of the rules in 
subsection (k) may a bank or bank holding company be permitted 
to be or become a swap entity unless it conducts its swap or secu-
rity-based swap activity in compliance with such minimum stand-
ards set by its prudential regulator as are reasonably calculated to 
permit the swaps entity to conduct its swap or security-based swap 
activities in a safe and sound manner and mitigate systemic risk. 

(k) RULES.—In prescribing rules, the prudential regulator for a 
swaps entity shall consider the following factors: 

(1) The expertise and managerial strength of the swaps enti-
ty, including systems for effective oversight. 

(2) The financial strength of the swaps entity. 
(3) Systems for identifying, measuring and controlling risks 

arising from the swaps entity’s operations. 
(4) Systems for identifying, measuring and controlling the 

swaps entity’s participation in existing markets. 
(5) Systems for controlling the swaps entity’s participation or 

entry into in new markets and products. 
(l) AUTHORITY OF THE FINANCIAL STABILITY OVERSIGHT COUN-

CIL.—The Financial Stability Oversight Council may determine 
that, when other provisions established by this Act are insufficient 
to effectively mitigate systemic risk and protect taxpayers, that 
swaps entities may no longer access Federal assistance with re-
spect to any swap, security-based swap, or other activity of the 
swaps entity. Any such determination by the Financial Stability 
Oversight Council of a prohibition of federal assistance shall be 
made on an institution-by-institution basis, and shall require the 
vote of not fewer than two-thirds of the members of the Financial 
Stability Oversight Council, which must include the vote by the 
Chairman of the Council, the Chairman of the Board of Governors 
of the Federal Reserve System, and the Chairperson of the Federal 
Deposit Insurance Corporation. Notice and hearing requirements 
for such determinations shall be consistent with the standards pro-
vided in title I. 

(m) BAN ON PROPRIETARY TRADING IN DERIVATIVES.—An insured 
depository institution shall comply with the prohibition on propri-
etary trading in derivatives as required by section 619 of the Dodd- 
Frank Wall Street Reform and Consumer Protection Act. 

* * * * * * * 

TITLE XI—FEDERAL RESERVE SYSTEM 
PROVISIONS 

* * * * * * * 
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SEC. 1105. EMERGENCY FINANCIAL STABILIZATION. 
(a) IN GENERAL.—Upon the written determination of the Cor-

poration and the Board of Governors under section 1104, the Cor-
poration shall create a widely available program to guarantee obli-
gations of solvent insured depository institutions or solvent deposi-
tory institution holding companies (including any affiliates thereof) 
during times of severe economic distress, except that a guarantee 
of obligations under this section may not include the provision of 
equity in any form. 

(b) RULEMAKING AND TERMS AND CONDITIONS.— 
(1) POLICIES AND PROCEDURES.—As soon as is practicable 

after the date of enactment of this Act, the Corporation shall 
establish, by regulation, and in consultation with the Sec-
retary, policies and procedures governing the issuance of guar-
antees authorized by this section. Such policies and procedures 
may include a requirement of collateral as a condition of any 
such guarantee. 

(2) TERMS AND CONDITIONS.—The terms and conditions of 
any guarantee program shall be established by the Corpora-
tion, with the concurrence of the Secretary. 

(c) DETERMINATION OF GUARANTEED AMOUNT.— 
(1) IN GENERAL.—In connection with any program estab-

lished pursuant to subsection (a) and subject to paragraph (2) 
of this subsection, the Secretary (in consultation with the 
President) shall determine the maximum amount of debt out-
standing that the Corporation may guarantee under this sec-
tion, and the President may transmit to Congress a written re-
port on the plan of the Corporation to exercise the authority 
under this section to issue guarantees up to that maximum 
amount and a request for approval of such plan. The Corpora-
tion shall exercise the authority under this section to issue 
guarantees up to that specified maximum amount upon pas-
sage of the joint resolution of approval, as provided in sub-
section (d). Absent such approval, the Corporation shall issue 
no such guarantees. 

(2) ADDITIONAL DEBT GUARANTEE AUTHORITY.—If the Sec-
retary (in consultation with the President) determines, after a 
submission to Congress under paragraph (1), that the max-
imum guarantee amount should be raised, and the Council 
concurs with that determination, the President may transmit 
to Congress a written report on the plan of the Corporation to 
exercise the authority under this section to issue guarantees 
up to the increased maximum debt guarantee amount. The 
Corporation shall exercise the authority under this section to 
issue guarantees up to that specified maximum amount upon 
passage of the joint resolution of approval, as provided in sub-
section (d). Absent such approval, the Corporation shall issue 
no such guarantees. 

(d) RESOLUTION OF APPROVAL.— 
(1) ADDITIONAL DEBT GUARANTEE AUTHORITY.—Arequest by 

the President under this section shall be considered granted by 
Congress upon adoption of a joint resolution approving such re-
quest. Such joint resolution shall be considered in the Senate 
under expedited procedures. 

(2) FAST TRACK CONSIDERATION IN SENATE.— 
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(A) RECONVENING.—Upon receipt of a request under sub-
section (c), if the Senate has adjourned or recessed for 
more than 2 days, the majority leader of the Senate, after 
consultation with the minority leader of the Senate, shall 
notify the Members of the Senate that, pursuant to this 
section, the Senate shall convene not later than the second 
calendar day after receipt of such message. 

(B) PLACEMENT ON CALENDAR.—Upon introduction in the 
Senate, the joint resolution shall be placed immediately on 
the calendar. 

(C) FLOOR CONSIDERATION.— 
(i) IN GENERAL.—Notwithstanding Rule XXII of the 

Standing Rules of the Senate, it is in order at any 
time during the period beginning on the 4th day after 
the date on which Congress receives a request under 
subsection (c), and ending on the 7th day after that 
date (even though a previous motion to the same effect 
has been disagreed to) to move to proceed to the con-
sideration of the joint resolution, and all points of 
order against the joint resolution (and against consid-
eration of the joint resolution) are waived. The motion 
to proceed is not debatable. The motion is not subject 
to a motion to postpone. A motion to reconsider the 
vote by which the motion is agreed to or disagreed to 
shall not be in order. If a motion to proceed to the con-
sideration of the resolution is agreed to, the joint reso-
lution shall remain the unfinished business until dis-
posed of. 

(ii) DEBATE.—Debate on the joint resolution, and on 
all debatable motions and appeals in connection there-
with, shall be limited to not more than 10 hours, 
which shall be divided equally between the majority 
and minority leaders or their designees. A motion fur-
ther to limit debate is in order and not debatable. An 
amendment to, or a motion to postpone, or a motion 
to proceed to the consideration of other business, or a 
motion to recommit the joint resolution is not in order. 

(iii) VOTE ON PASSAGE.—The vote on passage shall 
occur immediately following the conclusion of the de-
bate on the joint resolution, and a single quorum call 
at the conclusion of the debate if requested in accord-
ance with the rules of the Senate. 

(iv) RULINGS OF THE CHAIR ON PROCEDURE.—Appeals 
from the decisions of the Chair relating to the applica-
tion of the rules of the Senate, as the case may be, to 
the procedure relating to a joint resolution shall be de-
cided without debate. 

(3) RULES.— 
(A) COORDINATION WITH ACTION BY HOUSE OF REP-

RESENTATIVES.—If, before the passage by the Senate of a 
joint resolution of the Senate, the Senate receives a joint 
resolution, from the House of Representatives, then the fol-
lowing procedures shall apply: 

(i) The joint resolution of the House of Representa-
tives shall not be referred to a committee. 
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(ii) With respect to a joint resolution of the Senate— 
(I) the procedure in the Senate shall be the 

same as if no joint resolution had been received 
from the other House; but 

(II) the vote on passage shall be on the joint res-
olution of the House of Representatives. 

(B) TREATMENT OF JOINT RESOLUTION OF HOUSE OF REP-
RESENTATIVES.—If the Senate fails to introduce or consider 
a joint resolution under this section, the joint resolution of 
the House of Representatives shall be entitled to expedited 
floor procedures under this subsection. 

(C) TREATMENT OF COMPANION MEASURES.—If, following 
passage of the joint resolution in the Senate, the Senate 
then receives the companion measure from the House of 
Representatives, the companion measure shall not be de-
batable. 

(D) RULES OF THE SENATE.—This subsection is enacted 
by Congress— 

(i) as an exercise of the rulemaking power of the 
Senate, and as such it is deemed a part of the rules 
of the Senate, but applicable only with respect to the 
procedure to be followed in the Senate in the case of 
a joint resolution, and it supersedes other rules, only 
to the extent that it is inconsistent with such rules; 
and 

(ii) with full recognition of the constitutional right of 
the Senate to change the rules (so far as relating to 
the procedure of the Senate) at any time, in the same 
manner, and to the same extent as in the case of any 
other rule of the Senate. 

(4) DEFINITION.—As used in this subsection, the term ‘‘joint 
resolution’’ means only a joint resolution— 

(A) that is introduced not later than 3 calendar days 
after the date on which the request referred to in sub-
section (c) is received by Congress; 

(B) that does not have a preamble; 
(C) the title of which is as follows: ‘‘Joint resolution re-

lating to the approval of a plan to guarantee obligations 
under section 1105 of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act’’; and 

(D) the matter after the resolving clause of which is as 
follows: ‘‘That Congress approves the obligation of any 
amount described in section 1105(c) of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act.’’. 

(e) FUNDING.— 
(1) FEES AND OTHER CHARGES.—The Corporation shall charge 

fees and other assessments to all participants in the program 
established pursuant to this section, in such amounts as are 
necessary to offset projected losses and administrative ex-
penses, including amounts borrowed pursuant to paragraph 
(3), and such amounts shall be available to the Corporation. 

(2) EXCESS FUNDS.—If, at the conclusion of the program es-
tablished under this section, there are any excess funds col-
lected from the fees associated with such program, the funds 
shall be deposited in the General Fund of the Treasury. 
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(3) AUTHORITY OF CORPORATION.—The Corporation— 
(A) may borrow funds from the Secretary of the Treas-

ury and issue obligations of the Corporation to the Sec-
retary for amounts borrowed, and the amounts borrowed 
shall be available to the Corporation for purposes of car-
rying out a program established pursuant to this section, 
including the payment of reasonable costs of administering 
the program, and the obligations issued shall be repaid in 
full with interest through fees and charges paid by partici-
pants in accordance with paragraphs (1) and (4), as appli-
cable; and 

(B) may not borrow funds from the Deposit Insurance 
Fund established pursuant to section 11(a)(4) of the Fed-
eral Deposit Insurance Act. 

(4) BACKUP SPECIAL ASSESSMENTS.—To the extent that the 
funds collected pursuant to paragraph (1) are insufficient to 
cover any losses or expenses, including amounts borrowed pur-
suant to paragraph (3), arising from a program established 
pursuant to this section, the Corporation shall impose a special 
assessment solely on participants in the program, in amounts 
necessary to address such insufficiency, and which shall be 
available to the Corporation to cover such losses or expenses. 

(5) AUTHORITY OF THE SECRETARY.—The Secretary may pur-
chase any obligations issued under paragraph (3)(A). For such 
purpose, the Secretary may use the proceeds of the sale of any 
securities issued under chapter 31 of title 31, United States 
Code, and the purposes for which securities may be issued 
under that chapter 31 are extended to include such purchases, 
and the øamount of any securities issued under that chapter 
31 for such purpose shall be treated in the same manner as se-
curities issued under section 208(n)(5)(E)¿ issuances of such se-
curities under that chapter 31 for such purpose shall by treated 
as public debt transactions of the United States, and the pro-
ceeds from the sale of any obligations acquired by the Secretary 
under this paragraph shall be deposited into the Treasury of 
the United States as miscellaneous receipts. 

(f) RULE OF CONSTRUCTION.—For purposes of this section, a guar-
antee of deposits held by insured depository institutions shall not 
be treated as a debt guarantee program. 

(g) DEFINITIONS.—For purposes of this section, the following defi-
nitions shall apply: 

(1) COMPANY.—The term ‘‘company’’ means any entity other 
than a natural person that is incorporated or organized under 
Federal law or the laws of any State. 

(2) DEPOSITORY INSTITUTION HOLDING COMPANY.—The term 
‘‘depository institution holding company’’ has the same mean-
ing as in section 3 of the Federal Deposit Insurance Act (12 
U.S.C. 1813). 

(3) LIQUIDITY EVENT.—The term ‘‘liquidity event’’ means— 
(A) an exceptional and broad reduction in the general 

ability of financial market participants— 
(i) to sell financial assets without an unusual and 

significant discount; or 
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(ii) to borrow using financial assets as collateral 
without an unusual and significant increase in mar-
gin; or 

(B) an unusual and significant reduction in the ability of 
financial market participants to obtain unsecured credit. 

(4) SOLVENT.—The term ‘‘solvent’’ means that the value of 
the assets of an entity exceed its obligations to creditors. 

SEC. 1106. ADDITIONAL RELATED AMENDMENTS. 
(a) SUSPENSION OF PARALLEL FEDERAL DEPOSIT INSURANCE ACT 

AUTHORITY.—Effective upon the date of enactment of this section, 
the Corporation may not exercise its authority under section 
13(c)(4)(G)(i) of the Federal Deposit Insurance Act (12 U.S.C. 
1823(c)(4)(G)(i)) to establish any widely available debt guarantee 
program for which section 1105 would provide authority. 

(b) FEDERAL DEPOSIT INSURANCE ACT.—Section 13(c)(4)(G) of the 
Federal Deposit Insurance Act (12 U.S.C. 1823(c)(4)(G)) is amend-
ed— 

(1) in clause (i)— 
(A) in subclause (I), by inserting ‘‘for which the Corpora-

tion has been appointed receiver’’ before ‘‘would have seri-
ous’’; and 

(B) in the undesignated matter following subclause (II), 
by inserting ‘‘for the purpose of winding up the insured de-
pository institution for which the Corporation has been ap-
pointed receiver’’ after ‘‘provide assistance under this sec-
tion’’; and 

(2) in clause (v)(I), by striking ‘‘The’’ and inserting ‘‘Not later 
than 3 days after making a determination under clause (i), 
the’’. 

(c) EFFECT OF DEFAULT ON AN FDIC GUARANTEE.—If an insured 
depository institution or depository institution holding company (as 
those terms are defined in section 3 of the Federal Deposit Insur-
ance Act) participating in a program under section 1105, or any 
participant in a debt guarantee program established pursuant to 
section 13(c)(4)(G)(i) of the Federal Deposit Insurance Act defaults 
on any obligation guaranteed by the Corporation after the date of 
enactment of this Act, the Corporation shall— 

(1) appoint itself as receiver for the insured depository insti-
tution that defaults; and 

(2) with respect to any other participating company that is 
not an insured depository institution that defaults— 

ø(A) require— 
ø(i) consideration of whether a determination shall 

be made, as provided in section 203 to resolve the 
company under section 202; and 

ø(ii) the company to file a petition for bankruptcy 
under section 301 of title 11, United States Code, if 
the Corporation is not appointed receiver pursuant to 
section 202 within 30 days of the date of default; or¿ 

(A) require the company to file a petition for bankruptcy 
under section 301 of title 11, United States Code; or 
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(B) file a petition for involuntary bankruptcy on behalf 
of the company under section 303 of title 11, United States 
Code. 

* * * * * * * 

FEDERAL DEPOSIT INSURANCE ACT 

* * * * * * * 
SEC. 10. (a) The Board of Directors shall administer the affairs 

of the Corporation fairly and impartially and without discrimina-
tion. The Board of Directors of the Corporation shall determine and 
prescribe the manner in which its obligations shall be incurred and 
its expenses allowed and paid. The Corporation shall be entitled to 
the free use of the United States mails in the same manner as the 
executive departments of the Government. The Corporation with 
the consent of any Federal Reserve bank or of any board, commis-
sion, independent establishment, or executive department of the 
Government, including any field service thereof, may avail itself of 
the use of information, services, and facilities thereof in carrying 
out the provisions of this Act. 

(b) EXAMINATIONS.— 
(1) APPOINTMENT OF EXAMINERS AND CLAIMS AGENTS.—The 

Board of Directors shall appoint examiners and claims agents. 
(2) REGULAR EXAMINATIONS.—Any examiner appointed under 

paragraph (1) shall have power, on behalf of the Corporation, 
to examine— 

(A) any insured State nonmember bank or insured State 
branch of any foreign bank; 

(B) any depository institution which files an application 
with the Corporation to become an insured depository in-
stitution; and 

(C) any insured depository institution in default, 
whenever the Board of Directors determines an examination of 
any such depository institution is necessary. 

(3) SPECIAL EXAMINATION OF ANY INSURED DEPOSITORY INSTI-
TUTION.— 

(A) IN GENERAL.—In addition to the examinations au-
thorized under paragraph (2), any examiner appointed 
under paragraph (1) shall have power, on behalf of the 
Corporation, to make any special examination of any in-
sured depository institution or nonbank financial company 
supervised by the Board of Governors or a bank holding 
company described in section 165(a) of the Financial Sta-
bility Act of 2010, whenever the Board of Directors deter-
mines that a special examination of any such depository 
institution is necessary to determine the condition of such 
depository institution for insurance purposesø, or of such 
nonbank financial company supervised by the Board of 
Governors or bank holding company described in section 
165(a) of the Financial Stability Act of 2010, for the pur-
pose of implementing its authority to provide for orderly 
liquidation of any such company under title II of that Act¿, 
provided that such authority may not be used with respect 
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to any such company that is in a generally sound condi-
tion. 

(B) LIMITATION.—Before conducting a special examina-
tion of a nonbank financial company supervised by the 
Board of Governors or a bank holding company described 
in section 165(a) of the Financial Stability Act of 2010, the 
Corporation shall review any available and acceptable res-
olution plan that the company has submitted in accord-
ance with section 165(d) of that Act, consistent with the 
nonbinding effect of such plan, and available reports of ex-
amination, and shall coordinate to the maximum extent 
practicable with the Board of Governors, in order to mini-
mize duplicative or conflicting examinations. 

(4) EXAMINATION OF AFFILIATES.— 
(A) IN GENERAL.—In making any examination under 

paragraph (2) or (3), any examiner appointed under para-
graph (1) shall have power, on behalf of the Corporation, 
to make such examinations of the affairs of any affiliate of 
any depository institution as may be necessary to disclose 
fully— 

(i) the relationship between such depository institu-
tion and any such affiliate; and 

(ii) the effect of such relationship on the depository 
institution. 

(B) COMMITMENT BY FOREIGN BANKS TO ALLOW EXAMINA-
TIONS OF AFFILIATES.—No branch or depository institution 
subsidiary of a foreign bank may become an insured depos-
itory institution unless such foreign bank submits a writ-
ten binding commitment to the Board of Directors to per-
mit any examination of any affiliate of such branch or de-
pository institution subsidiary pursuant to subparagraph 
(A) to the extent determined by the Board of Directors to 
be necessary to carry out the purposes of this Act. 

(5) EXAMINATION OF INSURED STATE BRANCHES.—The Board 
of Directors shall— 

(A) coordinate examinations of insured State branches of 
foreign banks with examinations conducted by the Board 
of Governors of the Federal Reserve System under section 
7(c)(1) of the International Banking Act of 1978; and 

(B) to the extent possible, participate in any simulta-
neous examination of the United States operations of a for-
eign bank requested by the Board under such section. 

(6) POWER AND DUTY OF EXAMINERS.—Each examiner ap-
pointed under paragraph (1) shall— 

(A) have power to make a thorough examination of any 
insured depository institution or affiliate under paragraph 
(2), (3), (4), or (5); and 

(B) shall make a full and detailed report of condition of 
any insured depository institution or affiliate examined to 
the Corporation. 

(7) POWER OF CLAIM AGENTS.—Each claim agent appointed 
under paragraph (1) shall have power to investigate and exam-
ine all claims for insured deposits. 

(c) In connection with examinations of insured depository institu-
tions and any State nonmember bank, savings association, or other 
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institution making application to become insured depository insti-
tutions, and affiliates thereof, or with other types of investigations 
to determine compliance with applicable law and regulations, the 
appropriate Federal banking agency, or its designated representa-
tives, are authorized to administer oaths and affirmations, and to 
examine and and to take and preserve testimony under oath as to 
any matter in respect to the affairs or ownership of any such bank 
or institution or affiliate thereof, and to exercise such other powers 
as are set forth in section 8(n) of this Act. 

(d) ANNUAL ON-SITE EXAMINATIONS OF ALL INSURED DEPOSITORY 
INSTITUTIONS REQUIRED.— 

(1) IN GENERAL.—The appropriate Federal banking agency 
shall, not less than once during each 12-month period, conduct 
a full-scope, on-site examination of each insured depository in-
stitution. 

(2) EXAMINATIONS BY CORPORATION.—Paragraph (1) shall not 
apply during any 12-month period in which the Corporation 
has conducted a full-scope, on-site examination of the insured 
depository institution. 

(3) STATE EXAMINATIONS ACCEPTABLE.—The examinations re-
quired by paragraph (1) may be conducted in alternate 12- 
month periods, as appropriate, if the appropriate Federal bank-
ing agency determines that an examination of the insured de-
pository institution conducted by the State during the inter-
vening 12-month period carries out the purpose of this sub-
section. 

(4) 18-MONTH RULE FOR CERTAIN SMALL INSTITUTIONS.—Para-
graphs (1), (2), and (3) shall apply with ‘‘18-month’’ substituted 
for ‘‘12-month’’ if— 

(A) the insured depository institution has total assets of 
less than $1,000,000,000; 

(B) the institution is well capitalized, as defined in sec-
tion 38; 

(C) when the institution was most recently examined, it 
was found to be well managed, and its composite condi-
tion— 

(i) was found to be outstanding; or 
(ii) was found to be outstanding or good, in the case 

of an insured depository institution that has total as-
sets of not more than $200,000,000; 

(D) the insured institution is not currently subject to a 
formal enforcement proceeding or order by the Corporation 
or the appropriate Federal banking agency; and 

(E) no person acquired control of the institution during 
the 12-month period in which a full-scope, on-site examina-
tion would be required but for this paragraph. 

(5) CERTAIN GOVERNMENT-CONTROLLED INSTITUTIONS EX-
EMPTED.—Paragraph (1) does not apply to— 

(A) any institution for which the Corporation is conser-
vator; or 

(B) any bridge depository institution, none of the voting 
securities of which are owned by a person or agency other 
than the Corporation. 
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(6) COORDINATED EXAMINATIONS.—To minimize the disrup-
tive effects of examinations on the operations of insured depos-
itory institutions— 

(A) each appropriate Federal banking agency shall, to 
the extent practicable and consistent with principles of 
safety and soundness and the public interest— 

(i) coordinate examinations to be conducted by that 
agency at an insured depository institution and its af-
filiates; 

(ii) coordinate with the other appropriate Federal 
banking agencies in the conduct of such examinations; 

(iii) work to coordinate with the appropriate State 
bank supervisor— 

(I) the conduct of all examinations made pursu-
ant to this subsection; and 

(II) the number, types, and frequency of reports 
required to be submitted to such agencies and su-
pervisors by insured depository institutions, and 
the type and amount of information required to be 
included in such reports; and 

(iv) use copies of reports of examinations of insured 
depository institutions made by any other Federal 
banking agency or appropriate State bank supervisor 
to eliminate duplicative requests for information; and 

(B) not later than 2 years after the date of enactment of 
the Riegle Community Development and Regulatory Im-
provement Act of 1994, the Federal banking agencies shall 
jointly establish and implement a system for determining 
which one of the Federal banking agencies or State bank 
supervisors shall be the lead agency responsible for man-
aging a unified examination of each insured depository in-
stitution and its affiliates, as required by this subsection. 

(7) SEPARATE EXAMINATIONS PERMITTED.—Notwithstanding 
paragraph (6), each appropriate Federal banking agency may 
conduct a separate examination in an emergency or under 
other exigent circumstances, or when the agency believes that 
a violation of law may have occurred. 

(8) REPORT.—At the time the system provided for in para-
graph (6) is established, the Federal banking agencies shall 
submit a joint report describing the system to the Committee 
on Banking, Housing, and Urban Affairs of the Senate and the 
Committee on Banking, Finance and Urban Affairs of the 
House of Representatives. Thereafter, the Federal banking 
agencies shall annually submit a joint report to the Committee 
on Banking, Housing, and Urban Affairs of the Senate and the 
Committee on Banking, Finance and Urban Affairs of the 
House of Representatives regarding the progress of the agen-
cies in implementing the system and indicating areas in which 
enhancements to the system, including legislature improve-
ments, would be appropriate. 

(9) STANDARDS FOR DETERMINING ADEQUACY OF STATE EXAMI-
NATIONS.—The Federal Financial Institutions Examination 
Council shall issue guidelines establishing standards to be 
used at the discretion of the appropriate Federal banking agen-
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cy for purposes of making a determination under paragraph 
(3). 

(10) AGENCIES AUTHORIZED TO INCREASE MAXIMUM ASSET 
AMOUNT OF INSTITUTIONS FOR CERTAIN PURPOSES.—At any time 
after the end of the 2-year period beginning on the date of en-
actment of the Riegle Community Development and Regulatory 
Improvement Act of 1994, the appropriate Federal banking 
agency, in the agency’s discretion, may increase the maximum 
amount limitation contained in paragraph (4)(C)(ii), by regula-
tion, from $200,000,000 to an amount not to exceed 
$1,000,000,000 for purposes of such paragraph, if the agency 
determines that the greater amount would be consistent with 
the principles of safety and soundness for insured depository 
institutions. 

(e) EXAMINATION FEES.— 
(1) REGULAR AND SPECIAL EXAMINATIONS OF DEPOSITORY IN-

STITUTIONS.—The cost of conducting any regular examination 
or special examination of any depository institution under sub-
section (b)(2), (b)(3), or (d) or of any entity described in section 
3(q)(2) may be assessed by the Corporation against the institu-
tion or entity to meet the expenses of the Corporation in car-
rying out such examinations. 

(2) EXAMINATION OF AFFILIATES.—The cost of conducting any 
examination of any affiliate of any insured depository institu-
tion under subsection (b)(4) may be assessed by the Corpora-
tion against each affiliate which is examined to meet the Cor-
poration’s expenses in carrying out such examination. 

(3) ASSESSMENT AGAINST DEPOSITORY INSTITUTION IN CASE OF 
AFFILIATE’S REFUSAL TO PAY.— 

(A) IN GENERAL.—Subject to subparagraph (B), if any af-
filiate of any insured depository institution— 

(i) refuses to pay any assessment under paragraph 
(2); or 

(ii) fails to pay any such assessment before the end 
of the 60-day period beginning on the date the affiliate 
receives notice of the assessment, 

the Corporation may assess such cost against, and collect 
such cost from, the depository institution. 

(B) AFFILIATE OF MORE THAN 1 DEPOSITORY INSTITU-
TION.—If any affiliate referred to in subparagraph (A) is 
an affiliate of more than 1 insured depository institution, 
the assessment under subparagraph (A) may be assessed 
against the depository institutions in such proportions as 
the Corporation determines to be appropriate. 

(4) CIVIL MONEY PENALTY FOR AFFILIATE’S REFUSAL TO CO-
OPERATE.— 

(A) PENALTY IMPOSED.—If any affiliate of any insured 
depository institution— 

(i) refuses to permit an examiner appointed by the 
Board of Directors under subsection (b)(1) to conduct 
an examination; or 

(ii) refuses to provide any information required to be 
disclosed in the course of any examination, 
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the depository institution shall forfeit and pay a penalty of 
not more than $5,000 for each day that any such refusal 
continues. 

(B) ASSESSMENT AND COLLECTION.—Any penalty imposed 
under subparagraph (A) shall be assessed and collected by 
the Corporation in the manner provided in section 8(i)(2). 

(5) DEPOSITS OF EXAMINATION ASSESSMENT.—Amounts re-
ceived by the Corporation under this subsection (other than 
paragraph (4)) may be deposited in the manner provided in 
section 13. 

(f) PRESERVATION OF AGENCY RECORDS.— 
(1) IN GENERAL.—A Federal banking agency may cause any 

and all records, papers, or documents kept by the agency or in 
the possession or custody of the agency to be— 

(A) photographed or microphotographed or otherwise re-
produced upon film; or 

(B) preserved in any electronic medium or format which 
is capable of— 

(i) being read or scanned by computer; and 
(ii) being reproduced from such electronic medium or 

format by printing any other form of reproduction of 
electronically stored data. 

(2) TREATMENT AS ORIGINAL RECORDS.—Any photographs, 
microphotographs, or photographic film or copies thereof de-
scribed in paragraph (1)(A) or reproduction of electronically 
stored data described in paragraph (1)(B) shall be deemed to 
be an original record for all purposes, including introduction in 
evidence in all State and Federal courts or administrative 
agencies, and shall be admissible to prove any act, transaction, 
occurrence, or event therein recorded. 

(3) AUTHORITY OF THE FEDERAL BANKING AGENCIES.—Any 
photographs, microphotographs, or photographic film or copies 
thereof described in paragraph (1)(A) or reproduction of elec-
tronically stored data described in paragraph (1)(B) shall be 
preserved in such manner as the Federal banking agency shall 
prescribe, and the original records, papers, or documents may 
be destroyed or otherwise disposed of as the Federal banking 
agency may direct. 

(g) AUTHORITY TO PRESCRIBE REGULATIONS AND DEFINITIONS.— 
Except to the extent that authority under this Act is conferred on 
any of the Federal banking agencies other than the Corporation, 
the Corporation may— 

(1) prescribe regulations to carry out this Act; and 
(2) by regulation define terms as necessary to carry out this 

Act. 
(h) COORDINATION OF EXAMINATION AUTHORITY.— 

(1) STATE BANK SUPERVISORS OF HOME AND HOST STATES.— 
(A) HOME STATE OF BANK.—The appropriate State bank 

supervisor of the home State of an insured State bank has 
authority to examine and supervise the bank. 

(B) HOST STATE BRANCHES.—The State bank supervisor 
of the home State of an insured State bank and any State 
bank supervisor of an appropriate host State shall exercise 
its respective authority to supervise and examine the 
branches of the bank in a host State in accordance with 
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the terms of any applicable cooperative agreement between 
the home State bank supervisor and the State bank super-
visor of the relevant host State. 

(C) SUPERVISORY FEES.—Except as expressly provided in 
a cooperative agreement between the State bank super-
visors of the home State and any host State of an insured 
State bank, only the State bank supervisor of the home 
State of an insured State bank may levy or charge State 
supervisory fees on the bank. 

(2) HOST STATE EXAMINATION.— 
(A) IN GENERAL.—With respect to a branch operated in 

a host State by an out-of-State insured State bank that re-
sulted from an interstate merger transaction approved 
under section 44, or that was established in such State 
pursuant to section 5155(g) of the Revised Statutes of the 
United States, the third undesignated paragraph of section 
9 of the Federal Reserve Act or section 18(d)(4) of this Act, 
the appropriate State bank supervisor of such host State 
may— 

(i) with written notice to the State bank supervisor 
of the bank’s home State and subject to the terms of 
any applicable cooperative agreement with the State 
bank supervisor of such home State, examine such 
branch for the purpose of determining compliance with 
host State laws that are applicable pursuant to section 
24(j), including those that govern community reinvest-
ment, fair lending, and consumer protection; and 

(ii) if expressly permitted under and subject to the 
terms of a cooperative agreement with the State bank 
supervisor of the bank’s home State or if such out-of- 
State insured State bank has been determined to be in 
a troubled condition by either the State bank super-
visor of the bank’s home State or the bank’s appro-
priate Federal banking agency, participate in the ex-
amination of the bank by the State bank supervisor of 
the bank’s home State to ascertain that the activities 
of the branch in such host State are not conducted in 
an unsafe or unsound manner. 

(B) NOTICE OF DETERMINATION.— 
(i) IN GENERAL.—The State bank supervisor of the 

home State of an insured State bank shall notify the 
State bank supervisor of each host State of the bank 
if there has been a final determination that the bank 
is in a troubled condition. 

(ii) TIMING OF NOTICE.—The State bank supervisor 
of the home State of an insured State bank shall pro-
vide notice under clause (i) as soon as is reasonably 
possible, but in all cases not later than 15 business 
days after the date on which the State bank super-
visor has made such final determination or has re-
ceived written notification of such final determination. 

(3) HOST STATE ENFORCEMENT.—If the State bank supervisor 
of a host State determines that a branch of an out-of-State in-
sured State bank is violating any law of the host State that is 
applicable to such branch pursuant to section 24(j), including 
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a law that governs community reinvestment, fair lending, or 
consumer protection, the State bank supervisor of the host 
State or, to the extent authorized by the law of the host State, 
a host State law enforcement officer may, with written notice 
to the State bank supervisor of the bank’s home State and sub-
ject to the terms of any applicable cooperative agreement with 
the State bank supervisor of the bank’s home State, undertake 
such enforcement actions and proceedings as would be per-
mitted under the law of the host State as if the branch were 
a bank chartered by that host State. 

(4) COOPERATIVE AGREEMENT.— 
(A) IN GENERAL.—The State bank supervisors from 2 or 

more States may enter into cooperative agreements to fa-
cilitate State regulatory supervision of State banks, includ-
ing cooperative agreements relating to the coordination of 
examinations and joint participation in examinations. 

(B) DEFINITION.—For purposes of this subsection, the 
term ‘‘cooperative agreement’’ means a written agreement 
that is signed by the home State bank supervisor and the 
host State bank supervisor to facilitate State regulatory 
supervision of State banks, and includes nationwide or 
multi-State cooperative agreements and cooperative agree-
ments solely between the home State and host State. 

(C) RULE OF CONSTRUCTION.—Except for State bank su-
pervisors, no provision of this subsection relating to such 
cooperative agreements shall be construed as limiting in 
any way the authority of home State and host State law 
enforcement officers, regulatory supervisors, or other offi-
cials that have not signed such cooperative agreements to 
enforce host State laws that are applicable to a branch of 
an out-of-State insured State bank located in the host 
State pursuant to section 24(j). 

(5) FEDERAL REGULATORY AUTHORITY.—No provision of this 
subsection shall be construed as limiting in any way the au-
thority of any Federal banking agency. 

(6) STATE TAXATION AUTHORITY NOT AFFECTED.—No provision 
of this subsection shall be construed as affecting the authority 
of any State or political subdivision of any State to adopt, 
apply, or administer any tax or method of taxation to any 
bank, bank holding company, or foreign bank, or any affiliate 
of any bank, bank holding company, or foreign bank, to the ex-
tent that such tax or tax method is otherwise permissible by 
or under the Constitution of the United States or other Federal 
law. 

(7) DEFINITIONS.—For purpose of this section, the following 
definitions shall apply: 

(A) HOST STATE, HOME STATE, OUT-OF-STATE BANK.—The 
terms ‘‘host State’’, ‘‘home State’’, and ‘‘out-of-State bank’’ 
have the same meanings as in section 44(g). 

(B) STATE SUPERVISORY FEES.—The term ‘‘State super-
visory fees’’ means assessments, examination fees, branch 
fees, license fees, and all other fees that are levied or 
charged by a State bank supervisor directly upon an in-
sured State bank or upon branches of an insured State 
bank. 
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(C) TROUBLED CONDITION.—Solely for purposes of para-
graph (2)(B), an insured State bank has been determined 
to be in ‘‘troubled condition’’ if the bank— 

(i) has a composite rating, as determined in its most 
recent report of examination, of 4 or 5 under the Uni-
form Financial Institutions Ratings System; 

(ii) is subject to a proceeding initiated by the Cor-
poration for termination or suspension of deposit in-
surance; or 

(iii) is subject to a proceeding initiated by the State 
bank supervisor of the bank’s home State to vacate, 
revoke, or terminate the charter of the bank, or to liq-
uidate the bank, or to appoint a receiver for the bank. 

(D) FINAL DETERMINATION.—For purposes of paragraph 
(2)(B), the term ‘‘final determination’’ means the trans-
mittal of a report of examination to the bank or trans-
mittal of official notice of proceedings to the bank. 

(i) FLOOD INSURANCE COMPLIANCE BY INSURED DEPOSITORY IN-
STITUTIONS.— 

(1) EXAMINATIONS.—The appropriate Federal banking agency 
shall, during each scheduled on-site examination required by 
this section, determine whether the insured depository institu-
tion is complying with the requirements of the national flood 
insurance program. 

(2) REPORT.— 
(A) REQUIREMENT.—Not later than 1 year after the date 

of enactment of the Riegle Community Development and 
Regulatory Improvement Act of 1994 and biennially there-
after for the next 4 years, each appropriate Federal bank-
ing agency shall submit a report to the Congress on com-
pliance by insured depository institutions with the require-
ments of the national flood insurance program. 

(B) CONTENTS.—Each report submitted under this para-
graph shall include a description of the methods used to 
determine compliance, the number of institutions exam-
ined during the reporting year, a listing and total number 
of institutions found not to be in compliance, actions taken 
to correct incidents of noncompliance, and an analysis of 
compliance, including a discussion of any trends, patterns, 
and problems, and recommendations regarding reasonable 
actions to improve the efficiency of the examinations proc-
esses. 

(j) CONSULTATION AMONG EXAMINERS.— 
(1) IN GENERAL.—Each appropriate Federal banking agency 

shall take such action as may be necessary to ensure that ex-
aminers employed by the agency— 

(A) consult on examination activities with respect to any 
depository institution; and 

(B) achieve an agreement and resolve any inconsist-
encies in the recommendations to be given to such institu-
tion as a consequence of any examinations. 

(2) EXAMINER-IN-CHARGE.—Each appropriate Federal bank-
ing agency shall consider appointing an examiner-in-charge 
with respect to a depository institution to ensure consultation 
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on examination activities among all of the examiners of that 
agency involved in examinations of the institution. 

(k) ONE-YEAR RESTRICTIONS ON FEDERAL EXAMINERS OF FINAN-
CIAL INSTITUTIONS.— 

(1) IN GENERAL.—In addition to other applicable restrictions 
set forth in title 18, United States Code, the penalties set forth 
in paragraph (6) of this subsection shall apply to any person 
who— 

(A) was an officer or employee (including any special 
Government employee) of a Federal banking agency or a 
Federal reserve bank; 

(B) served 2 or more months during the final 12 months 
of his or her employment with such agency or entity as the 
senior examiner (or a functionally equivalent position) of a 
depository institution or depository institution holding 
company with continuing, broad responsibility for the ex-
amination (or inspection) of that depository institution or 
depository institution holding company on behalf of the 
relevant agency or Federal reserve bank; and 

(C) within 1 year after the termination date of his or her 
service or employment with such agency or entity, know-
ingly accepts compensation as an employee, officer, direc-
tor, or consultant from— 

(i) such depository institution, any depository insti-
tution holding company that controls such depository 
institution, or any other company that controls such 
depository institution; or 

(ii) such depository institution holding company or 
any depository institution that is controlled by such 
depository institution holding company. 

(2) DEFINITIONS.—For purposes of this subsection— 
(A) the term ‘‘depository institution’’ includes an unin-

sured branch or agency of a foreign bank, if such branch 
or agency is located in any State; and 

(B) the term ‘‘depository institution holding company’’ in-
cludes any foreign bank or company described in section 
8(a) of the International Banking Act of 1978. 

(3) RULES OF CONSTRUCTION.—For purposes of this sub-
section, a foreign bank shall be deemed to control any branch 
or agency of the foreign bank, and a person shall be deemed 
to act as a consultant for a depository institution, depository 
institution holding company, or other company, only if such 
person directly works on matters for, or on behalf of, such de-
pository institution, depository institution holding company, or 
other company. 

(4) REGULATIONS.— 
(A) IN GENERAL.—Each Federal banking agency shall 

prescribe rules or regulations to administer and carry out 
this subsection, including rules, regulations, or guidelines 
to define the scope of persons referred to in paragraph 
(1)(B). 

(B) CONSULTATION REQUIRED.—The Federal banking 
agencies shall consult with each other for the purpose of 
assuring that the rules and regulations issued by the agen-
cies under subparagraph (A) are, to the extent possible, 
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consistent, comparable, and practicable, taking into ac-
count any differences in the supervisory programs utilized 
by the agencies for the supervision of depository institu-
tions and depository institution holding companies. 

(5) WAIVER.— 
(A) AGENCY AUTHORITY.—A Federal banking agency may 

grant a waiver, on a case by case basis, of the restriction 
imposed by this subsection to any officer or employee (in-
cluding any special Government employee) of that agency, 
and the Board of Governors of the Federal Reserve System 
may grant a waiver of the restriction imposed by this sub-
section to any officer or employee of a Federal reserve 
bank, if the head of such agency certifies in writing that 
granting the waiver would not affect the integrity of the 
supervisory program of the relevant Federal banking agen-
cy. 

(B) DEFINITION.—For purposes of this paragraph, the 
head of an agency is— 

(i) the Comptroller of the Currency, in the case of 
the Office of the Comptroller of the Currency; 

(ii) the Chairman of the Board of Governors of the 
Federal Reserve System, in the case of the Board of 
Governors of the Federal Reserve System; and 

(iii) the Chairperson of the Board of Directors, in the 
case of the Corporation. 

(6) PENALTIES.— 
(A) IN GENERAL.—In addition to any other administra-

tive, civil, or criminal remedy or penalty that may other-
wise apply, whenever a Federal banking agency deter-
mines that a person subject to paragraph (1) has become 
associated, in the manner described in paragraph (1)(C), 
with a depository institution, depository institution holding 
company, or other company for which such agency serves 
as the appropriate Federal banking agency, the agency 
shall impose upon such person one or more of the following 
penalties: 

(i) INDUSTRY-WIDE PROHIBITION ORDER.—The Fed-
eral banking agency shall serve a written notice or 
order in accordance with and subject to the provisions 
of section 8(e)(4) for written notices or orders under 
paragraph (1) or (2) of section 8(e), upon such person 
of the intention of the agency— 

(I) to remove such person from office or to pro-
hibit such person from further participation in the 
conduct of the affairs of the depository institution, 
depository institution holding company, or other 
company for a period of up to 5 years; and 

(II) to prohibit any further participation by such 
person, in any manner, in the conduct of the af-
fairs of any insured depository institution for a pe-
riod of up to 5 years. 

(ii) CIVIL MONETARY PENALTY.—The Federal banking 
agency may, in an administrative proceeding or civil 
action in an appropriate United States district court, 
impose on such person a civil monetary penalty of not 
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more than $250,000. Any administrative proceeding 
under this clause shall be conducted in accordance 
with section 8(i). In lieu of an action by the Federal 
banking agency under this clause, the Attorney Gen-
eral of the United States may bring a civil action 
under this clause in the appropriate United States dis-
trict court. 

(B) SCOPE OF PROHIBITION ORDER.—Any person subject 
to an order issued under subparagraph (A)(i) shall be sub-
ject to paragraphs (6) and (7) of section 8(e) in the same 
manner and to the same extent as a person subject to an 
order issued under such section. 

(C) DEFINITIONS.—Solely for purposes of this paragraph, 
the ‘‘appropriate Federal banking agency’’ for a company 
that is not a depository institution or depository institution 
holding company shall be the Federal banking agency on 
whose behalf the person described in paragraph (1) per-
formed the functions described in paragraph (1)(B). 

* * * * * * * 

FEDERAL RESERVE ACT 

* * * * * * * 

POWERS OF FEDERAL RESERVE BANKS. 

SEC. 13. Any Federal reserve bank may receive from any of its 
member banks or other depository institutions, and from the 
United States, deposits of current funds in lawful money, national- 
bank notes, Federal reserve notes, or checks, and drafts, payable 
upon presentation or other items, and also, for collection, maturing 
notes and bills; or, solely for purposes of exchange or of collection, 
may receive from other Federal reserve banks deposits of current 
funds in lawful money, national-bank notes, or checks upon other 
Federal reserve banks, and checks and drafts, payable upon pres-
entation within its district or other items, and maturing notes and 
bills payable within its district; or, solely for the purposes of ex-
change or of collection, may receive from any nonmember bank or 
trust company or other depository institution deposits of current 
funds in lawful money, national-bank notes, Federal reserve notes, 
checks and drafts payable upon presentation or other items, or ma-
turing notes and bills: Provided, Such nonmember bank or trust 
company or other depository institution maintains with the Federal 
reserve bank of its district a balance in such amount as the Board 
determines taking into account items in transit, services provided 
by the Federal Reserve bank, and other factors as the Board may 
deem appropriate: Provided further, That nothing in this or any 
other section of this Act shall be construed as prohibiting a mem-
ber or nonmember bank or other depository institution from mak-
ing reasonable charges, to be determined and regulated by the 
Board of Governors of the Federal Reserve System, but in no case 
to exceed 10 cents per $100 or fraction thereof, based on the total 
of checks and drafts presented at any one time, for collection or 
payment of checks and drafts and remission therefor by exchange 
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or otherwise; but no such charges shall be made against the Fed-
eral reserve banks. 

Upon the indorsement of any of its member banks, which shall 
be deemed a waiver of demand, notice and protest by such bank 
as to its own indorsement exclusively, any Federal reserve bank 
may discount notes, drafts, and bills of exchange arising out of ac-
tual commercial transactions; that is, notes, drafts, and bills of ex-
change issued or drawn for agricultural, industrial, or commercial 
purposes, or the proceeds of which have been used, or are to be 
used, for such purposes, the Board of Governors of the Federal Re-
serve System to have the right to determine or define the character 
of the paper thus eligible for discount, within the meaning of this 
Act. Nothing in this Act contained shall be construed to prohibit 
such notes, drafts, and bills of exchange, secured by staple agricul-
tural products, or other goods, wares, or merchandise from being 
eligible for such discount, and the notes, drafts, and bills of ex-
change of factors issued as such making advances exclusively to 
producers of staple agricultural products in their raw state shall be 
eligible for such discount; but such definition shall not include 
notes, drafts, or bills covering merely investments or issued or 
drawn for the purpose of carrying or trading in stocks, bonds, or 
other investment securities, except bonds and notes of the Govern-
ment of the United States. Notes, drafts, and bills admitted to dis-
count under the terms of this paragraph must have a maturity at 
the time of discount of not more than 90 days, exclusive of grace. 

(3)(A) In unusual and exigent circumstances, the Board of Gov-
ernors of the Federal Reserve System, by the affirmative vote of 
not less than five members, may authorize any Federal reserve 
bank, during such periods as the said board may determine, at 
rates established in accordance with the provisions of section 14, 
subdivision (d), of this Act, to discount for any participant in any 
program or facility with broad-based eligibility, notes, drafts, and 
bills of exchange when such notes, drafts, and bills of exchange are 
indorsed or otherwise secured to the satisfaction of the Federal Re-
serve bank: Provided, That before discounting any such note, draft, 
or bill of exchange, the Federal reserve bank shall obtain evidence 
that such participant in any program or facility with broad-based 
eligibility is unable to secure adequate credit accommodations from 
other banking institutions. All such discounts for any participant 
in any program or facility with broad-based eligibility shall be sub-
ject to such limitations, restrictions, and regulations as the Board 
of Governors of the Federal Reserve System may prescribe. 

(B)(i) As soon as is practicable after the date of enactment 
of this subparagraph, the Board shall establish, by regulation, 
in consultation with the Secretary of the Treasury, the policies 
and procedures governing emergency lending under this para-
graph. Such policies and procedures shall be designed to en-
sure that any emergency lending program or facility is for the 
purpose of providing liquidity to the financial system, and not 
to aid a failing financial company, and that the security for 
emergency loans is sufficient to protect taxpayers from losses 
and that any such program is terminated in a timely and or-
derly fashion. The policies and procedures established by the 
Board shall require that a Federal reserve bank assign, con-
sistent with sound risk management practices and to ensure 
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protection for the taxpayer, a lendable value to all collateral for 
a loan executed by a Federal reserve bank under this para-
graph in determining whether the loan is secured satisfactorily 
for purposes of this paragraph. 

(ii) The Board shall establish procedures to prohibit bor-
rowing from programs and facilities by borrowers that are 
insolvent. Such procedures may include a certification 
from the chief executive officer (or other authorized officer) 
of the borrower, at the time the borrower initially borrows 
under the program or facility (with a duty by the borrower 
to update the certification if the information in the certifi-
cation materially changes), that the borrower is not insol-
vent. A borrower shall be considered insolvent for purposes 
of this subparagraph, if the borrower is in bankruptcyø, 
resolution under title II of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act, or¿ or is subject to res-
olution under any other Federal or State insolvency pro-
ceeding. 

(iii) A program or facility that is structured to remove 
assets from the balance sheet of a single and specific com-
pany, or that is established for the purpose of assisting a 
single and specific company avoid bankruptcyø, resolution 
under title II of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, or¿ or resolution under any 
other Federal or State insolvency proceeding, shall not be 
considered a program or facility with broad-based eligi-
bility. 

(iv) The Board may not establish any program or facility 
under this paragraph without the prior approval of the 
Secretary of the Treasury. 

(C) The Board shall provide to the Committee on Banking, 
Housing, and Urban Affairs of the Senate and the Committee 
on Financial Services of the House of Representatives— 

(i) not later than 7 days after the Board authorizes any 
loan or other financial assistance under this paragraph, a 
report that includes— 

(I) the justification for the exercise of authority to 
provide such assistance; 

(II) the identity of the recipients of such assistance; 
(III) the date and amount of the assistance, and 

form in which the assistance was provided; and 
(IV) the material terms of the assistance, includ-

ing— 
(aa) duration; 
(bb) collateral pledged and the value thereof; 
(cc) all interest, fees, and other revenue or items 

of value to be received in exchange for the assist-
ance; 

(dd) any requirements imposed on the recipient 
with respect to employee compensation, distribu-
tion of dividends, or any other corporate decision 
in exchange for the assistance; and 

(ee) the expected costs to the taxpayers of such 
assistance; and 
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(ii) once every 30 days, with respect to any outstanding 
loan or other financial assistance under this paragraph, 
written updates on— 

(I) the value of collateral; 
(II) the amount of interest, fees, and other revenue 

or items of value received in exchange for the assist-
ance; and 

(III) the expected or final cost to the taxpayers of 
such assistance. 

(D) The information required to be submitted to Congress 
under subparagraph (C) related to— 

(i) the identity of the participants in an emergency lend-
ing program or facility commenced under this paragraph; 

(ii) the amounts borrowed by each participant in any 
such program or facility; 

(iii) identifying details concerning the assets or collateral 
held by, under, or in connection with such a program or fa-
cility, 
shall be kept confidential, upon the written request of the 
Chairman of the Board, in which case such information 
shall be made available only to the Chairpersons or Rank-
ing Members of the Committees described in subparagraph 
(C). 

ø(E) If an entity to which a Federal reserve bank has pro-
vided a loan under this paragraph becomes a covered financial 
company, as defined in section 201 of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act, at any time while 
such loan is outstanding, and the Federal reserve bank incurs 
a realized net loss on the loan, then the Federal reserve bank 
shall have a claim equal to the amount of the net realized loss 
against the covered entity, with the same priority as an obliga-
tion to the Secretary of the Treasury under section 210(b) of 
the Dodd-Frank Wall Street Reform and Consumer Protection 
Act. ¿ 

Upon the indorsement of any of its member banks, which shall 
be deemed a waiver of demand, notice, and protest by such bank 
as to its own indorsement exclusively, and subject to regulations 
and limitations to be prescribed by the Board of Governors of the 
Federal Reserve System, any Federal reserve bank may discount or 
purchase bills of exchange payable at sight or on demand which 
grow out of the domestic shipment or the exportation of nonperish-
able, readily marketable agricultural and other staples and are se-
cured by bills of lading or other shipping documents conveying or 
securing title to such staples: Provided, That all such bills of ex-
change shall be forwarded promptly for collection, and demand for 
payment shall be made with reasonable promptness after the ar-
rival of such staples at their destination: Provided further, That no 
such bill shall in any event be held by or for the account of a Fed-
eral reserve bank for a period in excess of ninety days. In dis-
counting such bills Federal reserve banks may compute the interest 
to be deducted on the basis of the estimated life of each bill and 
adjust the discount after payment of such bills to conform to the 
actual life thereof. 

The aggregate of notes, drafts, and bills upon which any person, 
copartnership, association, or corporation is liable as maker, accep-
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tor, indorser, drawer, or guarantor, rediscounted for any member 
bank, shall at no time exceed the amount for which such person, 
copartnership, association, or corporation may lawfully become lia-
ble to a national banking association under the terms of section 
5200 of the Revised Statutes, as amended: Provided, however, That 
nothing in this paragraph shall be construed to change the char-
acter or class of paper now eligible for rediscount by Federal re-
serve banks. 

Any Federal reserve bank may discount acceptances of the kinds 
hereinafter described, which have a maturity at the time of dis-
count of not more than 90 days’ sight, exclusive of days of grace, 
and which are indorsed by at least one member bank: Provided, 
That such acceptances if drawn for an agricultural purpose and se-
cured at the time of acceptance by warehouse receipts or other such 
documents conveying or securing title covering readily marketable 
staples may be discounted with a maturity at the time of discount 
of not more than six months’ sight exclusive of days of grace. 

(7)(A) Any member bank and any Federal or State branch or 
agency of a foreign bank subject to reserve requirements under sec-
tion 7 of the International Banking Act of 1978 (hereinafter in this 
paragraph referred to as ‘‘institutions’’), may accept drafts or bills 
of exchange drawn upon it having not more than six months’ sight 
to run, exclusive of days of grace— 

(i) which grow out of transactions involving the importation 
or exportation of goods; 

(ii) which grow out of transactions involving the domestic 
shipment of goods; or 

(iii) which are secured at the time of acceptance by a ware-
house receipt or other such document conveying or securing 
title covering readily marketable staples. 

(B) Except as provided in subparagraph (C), no institution shall 
accept such bills, or be obligated for a participation share in such 
bills, in an amount equal at any time in the aggregate to more 
than 150 per centum of its paid up and unimpaired capital stock 
and surplus or, in the case of a United States branch or agency of 
a foreign bank, its dollar equivalent as determined by the Board 
under subparagraph (H). 

(C) The Board, under such conditions as it may prescribe, may 
authorize, by regulation or order, any institution to accept such 
bills, or be obligated for a participation share in such bills, in an 
amount not exceeding at any time in the aggregate 200 per centum 
of its paid up and unimpaired capital stock and surplus or, in the 
case of a United States branch or agency of a foreign bank, its dol-
lar equivalent as determined by the Board under subparagraph 
(H). 

(D) Notwithstanding subparagraphs (B) and (C), with respect to 
any institution, the aggregate acceptances, including obligations for 
a participation share in such acceptances, growing out of domestic 
transactions shall not exceed 50 per centum of the aggregate of all 
acceptances, including obligations for a participation share in such 
acceptances, authorized for such institution under this paragraph. 

(E) No institution shall accept bills, or be obligated for a partici-
pation share in such bills, whether in a foreign or domestic trans-
action, for any one person, partnership, corporation, association or 
other entity in an amount equal at any time in the aggregate to 
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more than 10 per centum of its paid up and unimpaired capital 
stock and surplus, or, in the case of a United States branch or 
agency of a foreign bank, its dollar equivalent as determined by the 
Board under subparagraph (H), unless the institution is secured ei-
ther by attached documents or by some other actual security grow-
ing out of the same transaction as the acceptance. 

(F) With respect to an institution which issues an acceptance, the 
limitations contained in this paragraph shall not apply to that por-
tion of an acceptance which is issued by such institution and which 
is covered by a participation agreement sold to another institution. 

(G) In order to carry out the purposes of this paragraph, the 
Board may define any of the terms used in this paragraph, and, 
with respect to institutions which do not have capital or capital 
stock, the Board shall define an equivalent measure to which the 
limitations contained in this paragraph shall apply. 

(H) Any limitation or restriction in this paragraph based on paid- 
up and unimpaired capital stock and surplus of an institution shall 
be deemed to refer, with respect to a United States branch or agen-
cy of a foreign bank, to the dollar equivalent of the paid-up capital 
stock and surplus of the foreign bank, as determined by the Board, 
and if the foreign bank has more than one United States branch 
or agency, the business transacted by all such branches and agen-
cies shall be aggregated in determining compliance with the limita-
tion or restriction. 

Any Federal reserve bank may make advances for periods not ex-
ceeding fifteen days to its member banks on their promissory notes 
secured by the deposit or pledge of bonds, notes, certificates of in-
debtedness or Treasury bills of the United States, or by the deposit 
or pledge of debentures or other such obligations of Federal inter-
mediate credit banks which are eligible for purchase by Federal re-
serve banks under section 13 (a) of this Act, or by the deposit or 
pledge of bonds issued under the provisions of subsection (c) of sec-
tion 4 of the Home Owners’ Loan Act of 1933, as amended; and any 
Federal reserve bank may make advances for periods not exceeding 
ninety days to its member banks on their promissory notes secured 
by such notes, drafts, bills of exchange, or bankers’ acceptances as 
are eligible for rediscount or for purchase by Federal reserve banks 
under the provisions of this Act, or secured by such obligations as 
are eligible for purchase under section 14(b) of this Act. All such 
advances shall be made at rates to be established by such Federal 
reserve banks, such rates to be subject to the review and deter-
mination of the Board of Governors of the Federal Reserve System. 
If any member bank to which any such advance has been made 
shall, during the life or continuance of such advance, and despite 
an official warning of the reserve bank of the district or of the 
Board of Governors of the Federal Reserve System to the contrary, 
increase its outstanding loans secured by collateral in the form of 
stocks, bonds, debentures, or other such obligations, or loans made 
to members of any organized stock exchange, investment house, or 
dealer in securities, upon any obligation, note, or bill, secured or 
unsecured, for the purpose of purchasing and/or carrying stocks, 
bonds, or other investment securities (except obligations of the 
United States) such advance shall be deemed immediately due and 
payable, and such member bank shall be ineligible as a borrower 
at the reserve bank of the district under the provisions of this 
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paragraph for such period as the Board of Governors of the Federal 
Reserve System shall determine: Provided, That no temporary car-
rying or clearance loans made solely for the purpose of facilitating 
the purchase or delivery of securities offered for public subscription 
shall be included in the loans referred to in this paragraph. 

The discount and rediscount and the purchase and sale by any 
Federal reserve bank of any bills receivable and of domestic and 
foreign bills of exchange, and of acceptances authorized by this Act, 
shall be subject to such restrictions, limitations, and regulations as 
may be imposed by the Board of Governors of the Federal Reserve 
System. (Omitted from U.S. Code) 

That in addition to the powers not vested by law in national 
banking associations organized under the laws of the United States 
any such association located and doing business in any place the 
population of which does not exceed five thousand inhabitants, as 
shown by the last preceding decennial census, may, under such 
rules and regulations as may be prescribed by the Comptroller of 
the Currency, act as the agent for any fire, life, or other insurance 
company authorized by the authorities of the State in which said 
bank is located to do business in said State, by soliciting and sell-
ing insurance and collecting premiums on policies issued by such 
company; and may receive for services so rendered such fees or 
commissions as may be agreed upon between the said association 
and the insurance company for which it may act as agent: Pro-
vided, however, That no such bank shall in any case assume or 
guarantee the payment of any premium on insurance policies 
issued through its agency by its principal: And provided further, 
That the bank shall not guarantee the truth of any statement 
made by an assured in filing his application for insurance. 

Any member bank may accept drafts or bills of exchange drawn 
upon it having not more than three months’ sight to run, exclusive 
of days of grace, drawn under regulations to be prescribed by the 
Board of Governors of the Federal Reserve System by banks or 
bankers in foreign countries or dependencies or insular possessions 
of the United States for the purpose of furnishing dollar exchange 
as required by the usages of trade in the respective countries, de-
pendencies, or insular possessions. Such drafts or bills may be ac-
quired by Federal reserve banks in such amounts and subject to 
such regulations, restrictions, and limitations as may be prescribed 
by the Board of Governors of the Federal Reserve System: Pro-
vided, however, That no member bank shall accept such drafts or 
bills of exchange referred to this paragraph for any one bank to an 
amount exceeding in the aggregate ten per centum of the paid-up 
and unimpaired capital and surplus of the accepting bank unless 
the draft or bill of exchange is accompanied by documents con-
veying or securing title or by some other adequate security: Pro-
vided further, That no member bank shall accept such drafts or 
bills in an amount exceeding at any time the aggregate of one-half 
of its paid-up and unimpaired capital and surplus. (Omitted from 
U.S. Code) 

Subject to such limitations, restrictions and regulations as the 
Board of Governors of the Federal Reserve System may prescribe, 
any Federal reserve bank may make advances to any individual, 
partnership or corporation on the promissory notes of such indi-

VerDate Sep 11 2014 22:37 May 21, 2016 Jkt 059006 PO 00000 Frm 00131 Fmt 6659 Sfmt 6601 E:\HR\OC\HR574P1.XXX HR574P1m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 H

E
A

R
IN

G
S



132 

vidual, partnership or corporation secured by direct obligations of 
the United States or by any obligation which is a direct obligation 
of, or fully guaranteed as to principal and interest by, any agency 
of the United States. Such advances shall be made for periods not 
exceeding 90 days and shall bear interest at rates fixed from time 
to time by the Federal reserve bank, subject to the review and de-
termination of the Board of Governors of the Federal Reserve Sys-
tem. 

Subject to such restrictions, limitations, and regulations as may 
be imposed by the Board of Governors of the Federal Reserve Sys-
tem, each Federal Reserve bank may receive deposits from, dis-
count paper endorsed by, and make advances to any branch or 
agency of a foreign bank in the same manner and to the same ex-
tent that it may exercise such powers with respect to a member 
bank if such branch or agency is maintaining reserves with such 
Reserve bank pursuant to section 7 of the International Banking 
Act of 1978. In exercising any such powers with respect to any such 
branch or agency, each Federal Reserve bank shall give due regard 
to account balances being maintained by such branch or agency 
with such Reserve bank and the proportion of the assets of such 
branch or agency being held as reserves under section 7 of the 
International Banking Act of 1978. For the purposes of this para-
graph, the terms ‘‘branch,’’‘‘agency,’’ and ‘‘foreign bank’’ shall have 
the same meanings assigned to them in section 1 of the Inter-
national Banking Act of 1978. 

* * * * * * * 
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MINORITY VIEWS 

Democrats strongly oppose H.R. 4894, a bill that repeals the 
emergency Dodd-Frank authority to wind-down a financial institu-
tion whose failure would threaten the stability of the U.S. economy. 
The financial crisis of 2008 highlighted the limitations of both reso-
lution-planning by mega financial firms and the limits of the U.S. 
government to resolve those firms. Beginning with the failure of 
Bear Stearns in early 2008, and then followed in quick succession 
by several other entities including Lehman Brothers and AIG, the 
U.S. Government faced the choice of either bailing out a failing en-
tity, subsidizing the acquisition of the entity by another (likely 
larger) financial institution, or risking a disorderly bankruptcy. 

Democrats in the Congress and the Obama Administration 
worked together to pass the Dodd-Frank Wall Street Reform and 
Consumer Protection Act to ensure that no individual financial in-
stitution could ever hold the American public hostage again. As 
part of our collective efforts to reform the markets, Congress 
sought to end the ability of a single financial firm to threaten our 
economy by requiring the mega banks to hold more capital, de-risk, 
and when necessary become smaller by selling off assets. 

Each of these institutions would have to create a ‘‘living will’’ to 
demonstrate how they could be liquidated or resolved in an ordi-
nary bankruptcy and if they couldn’t do so, the regulators are di-
rected to impose more stringent regulatory measures, including en-
hanced capital, leverage or liquidity requirements, restriction in 
growth or activities, and, eventually, divestiture requirements. Im-
portantly, the Dodd-Frank Act is explicit that bankruptcy is the 
preferred approach for resolving all financial firms, including the 
most interconnected mega institutions. 

Nevertheless, Congress also recognized that the markets are not 
static and that even the best of plans may fail to accurately predict 
the future. Therefore, the Dodd-Frank Act also created an emer-
gency resolution authority, modeled after the successful bank reso-
lution authority at the FDIC. 

And, the U.S. was not alone in creating this new resolution 
mechanism. All of the G–20 countries have also committed to im-
plementing a similar authority. The G–20, and especially the Euro-
pean Union and the UK, have been working very closely with our 
regulators to coordinate the orderly resolution of large 
transnational banks. H.R. 4894, however, would erase these impor-
tant steps to coordinate internationally and expose our economy 
once more to economic ruin. 

What is most disconcerting about the Republican effort to force 
all institutions through bankruptcy, regardless of whether they ac-
tually can do so, is that the banking regulators announced on April 
13th 2016 that five of the eight largest banks could not currently 
be resolved in bankruptcy without destabilizing the U.S. economy. 
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This joint determination now begins the clock for the financial 
firms to either address their deficiencies or be broken up into 
smaller pieces. But until then, and because we recognize that we 
cannot foresee the next AIG, we absolutely should not repeal the 
only mechanism to terminate a failing megabank. 

Committee Republicans have suggested that efforts to improve 
the bankruptcy code, including H.R. 2947, are sufficient to unwind 
these megabanks, but they are mistaken. One important reason is 
that Republicans have been unwilling to authorize a bankruptcy 
court with access to government-backed liquidity during the bank-
ruptcy of a large firm, which would be necessary during times of 
market stress. For this and other reasons, Richard Levin of the Na-
tional Bankruptcy Conference testified before the Judiciary Com-
mittee on July 9th 2015 that: 

The Conference strongly believes that laws in place with 
regard to a regulator-controlled SIFI [Systemically Impor-
tant Financial Institution] resolution process, like the Fed-
eral Deposit Insurance Act (‘‘FDIA’’) and Orderly Liquida-
tion Authority under Title II of the Dodd-Frank Act 
(‘‘OLA’’), should continue to be available even if special 
provisions are added to the Bankruptcy Code to attempt to 
facilitate the resolution of SIFIs in bankruptcy. The Con-
ference accordingly opposes provisions that would suspend 
or limit the powers regulators now possess with regard to 
the resolution of SIFIs. 

Republicans also have pointed to the approximately $20 billion in 
purported savings the Congressional Budget Office (CBO) identified 
in a cost estimate of repealing the Title II authority. However, the 
Republicans fail to acknowledge that Dodd-Frank explicitly re-
quires that taxpayers bear no loss, and that the FDIC shall impose 
a fee to recoup any unpaid expenses on the remaining mega finan-
cial institutions. While CHO assesses a budgetary savings to re-
pealing the OLA, it points out that ‘‘the recoupment of [OLA] ex-
penses will ultimately equal the expenses, but not within the 10- 
year period’’ because the recoupment comes via an ex post fee as-
sessed on the mega financial institutions. It is also pennywise and 
pound foolish to celebrate saving an illusory $20 billion when com-
pared to the trillions of dollars American homeowners, retirees and 
the public could lose once again. 

For all of these reasons, Democrats rejected this extremist ide-
ology and opposed H.R. 4894. 

MAXINE WATERS. 
ED PERLMUTTER. 
RUBÉN HINOJOSA. 

Æ 
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